From: paul collins

Sent: 15 November 2018 15:55
To: Karl Roberts; Neil Crowther; David Easton; Simon Davis; Liz Futcher; Clir. Richard Bower; ClIr. Stephen Haymes;
Clir. Dawn Hall; Clir. Ashvin Patel; Clir. Phil Hitchins; Nigel Lynn; Clir. Derek Ambler; Clir. Jim Brooks;
Planning.Responses

Subject: Y/44/17 OUT, Y/91/17 OUT, Y/92/17 OUT, Y/ and Pagham Planning applications P/140/16 OUT,
P/134/16/0UT, P/140/16/0UT, P/6/17/0OUT,, P/25/17/0UT
Importance: High

Dear All

For my sins | have watched the web casts of the Development Control Committee on 13/14th November 2018 in the
light of the Officer reports and the minutes of the Development Control Committee on 24 October 2018 and have
the following observations to make.

At the meetings on 24 October 2018 and 13 November 2018 there were clear breaches of the Council’s constitution
and the Planning Services Code of Conduct and the Committee was repeatedly and incorrectly told (amongst many
other incorrect or inaccurate assertions) by officers and the Chairman that they could not debate the Local Plan
allocations, or take into account other applications and matters not before the Committee, the Pagham applications
under consideration had to be approved because the sites were allocated in the local plan and all relevant matters
had been addressed by the Local Plan, that they could not depart from the Local Plan unless there were “some very
good reasons” and that the only way to secure district wide infrastructure was to approve housing so that developer
contributions could then be secured to pay for it (contrary to the CIL tests).

At the meeting of the Committee the next day on 14™ November the same members were told by the same
Chairman that application Y/44/17 OUT was an urgent item because it was addressing the education requirements
arising from the Strategic Allocation SD7 (Applications Y/91/17 OUT and Y/92/17 OUT which were not before the
Committee) and by the related Officers report that although the proposals were in direct conflict with relevant
policies in the Local Plan the proposals should be approved because (in effect) the conflict was minor and did not
matter and that the gift of the education land in an effort to solve the problems of SD7 on that unrelated site (by
ownership or policy) was a material consideration (no other legitimate material considerations were advanced)
capable of overriding such conflict and following a speech by Councillor Haymes (Chairman of Yapton Parish Council
and ward member) saying much the same thing the application was duly approved subject to a S106 securing same
as per the officer recommendation without debate.

For the record and as | have ( as an interested party) previously recorded, the item was considered on the basis of

clear and unequivocal breaches of the Council’s constitution and the Planning Code of Conduct for Officers and

members (yet again) and was yet another example of a decision made by this Committee unlawfully (There have

been a number in the last 4 months since the ADLP was adopted). Furthermore the irrational decision making by this

Committee ( largely it seems to me et al led by the Chairman) and its total disregard for its legal responsibilities

under Section 38 (6) of the Act and other legal provisions pertaining to S106 Agreements is not only plain to see but
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also astonishing given that no member ( including the Chairman) is allowed to sit on the Committee without
planning training.

It strikes me that on this performance alone, all members of the Committee (including the Chairman) and some
Officers need to revisit that training and as part of that training they should be instructed (amongst a raft of other
matters) in the implications of paragraphs 17, 18 and 19 Tesco Stores Limited (Appellants) v Dundee City Council
(Respondents) (Scotland) [2012] UKSC 13 (extract attached for your files).

Paragraph 17 states: “It has long been established that a planning authority must proceed upon a proper
understanding of the development plan..... The need for a proper understanding follows in the first place from the
fact that the planning authority is required by statute to have regard to the provisions of the development plan: it
cannot have regard to the provisions of the plan if it fails, to understand them”.

Part of paragraph 18 states: “The development Plan is a carefully drafted and considered statement of policy,
published in order to inform the public of the approach which will be followed by planning authorities in decision
making unless there is good reason to depart from it. It is intended to guide the behaviour of developers and
planning authorities. As in other areas of administrative law, the policies which it sets out are designed to secure
consistency and direction in the exercise of discretionary powers while allowing a measure of flexibility to be
retained” and

part of paragraph 19 states: “As has often been observed development plans are full of broad statements of
policy, many of which may be mutually irreconcilable so that in a particular case one must give way to another. In
addition, many of the provisions of development plans are framed in language whose application to a given set of
facts requires the exercise of judgment Such matters fall within the jurisdiction of planning authorities, and their
exercise of their judgment can only be challenged on the ground that it is irrational or perverse................
Nevertheless, planning authorities do not live in the world of Humpty Dumpty they cannot make the development
plan mean whatever they would like it to mean”.

In short whilst pragmatism has its place in planning it does not and cannot replace the statutory responsibility of a
LPA to act within the law and the ends do not justify the means when those means are unlawful.

All of the foregoing is probably too late for poor old Yapton Parish Council because it is clear from the
correspondence on these files that they have been dissuaded from their objections by the undeliverable promises of
ADC regarding the limitation of future housing numbers in the parish, a say in how their parish will be developed
and beguiled by land gift and other infrastructure inducements but ADC needs to be aware that (to their credit)
Pagham Parish Council sees matters differently and are not so dissuaded or beguiled.

As you are aware | have repeatedly made it clear (on their behalf) that no decisions can lawfully be issued by ADC as
a result of the Committee resolutions made by the Committee at its meetings on 24" October and 13" November
due to a whole raft of material considerations that need to be reconsidered by the Committee before any such
decisions are issued. With this in mind | have also asked when the decisions will be issued in respect of P/140/16
OUT and P/134/16 OUT and have been told by officers that the decisions will be issued once the S106 Agreements
are signed (with signature imminent | am told) and that no public consultation will take place on those Draft
agreements (despite material changes to heads of terms since they were considered at the Committee) and no
referral back to Committee will take place. Once again | ask that Officers to confirm the date in each case when this
will happen for future reference if required.

With this in mind please be advised that Pagham Parish Council considers that in the face of such illegality it has
been left with no choice but to take legal advice with a view to undertaking JR proceedings in the event that any
decisions are issued prior to a reconsideration of the applications by the DCC with the remedy sought being a
quashing order in respect of any decisions issued. The grounds to be explored will be:

(a) llegality

(i) Doing an act with no legal authority (simple illegality).

(ii) Misinterpreting/misunderstanding the law and policy governing the decision.
(i) Failure to retain a discretion by:
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(1) Improper delegation.
(2) Fettering of discretion by adoption of over-rigid policy.
(iv) Abuse of discretion:
(1) Using a power for an improper purpose.
(2) Taking into account irrelevant considerations and failing to take into account relevant considerations.
(b) Irrationality.
(c) Procedural Impropriety.

However if after due consideration you are able to confirm that no decisions will be issued on any of the Pagham
applications until such time as the DCC do reconsider these applications, this will obviate the need to consider such
proceedings so it is (I would suggest ) in the public interest and the public purse for you to confirm that such a
reconsideration will take place at the earliest opportunity and | invite you to do so by return. Obviously such a
reconsideration can of course take place without the need for ADC to acknowledge or accept the claim that grounds
for JR challenge exist and provided such reconsideration is undertaken lawfully, without any prior commitment to a
different outcome.

Please put this e mail and attachment and any response on all the files listed for future reference if required.

Thank you

Paul Collins BA iHons' DiiTP MRTPI

\\.\‘\\\\\.\‘\\_\\\n 2

o

Charisred Tows Blantey

ARUN DISTRICT COUNCIL Y/92/17/0UT



14, The respondents bad componnded fiew error, # was suboulied, by freating
the proposed deselopament as defiorhive whes assesvng whether 2 “omteble” sule
was gvatlable. Thal sppeoach peromtted developers to dovve 2 cosch snd borses
throngh the sequentis]l spproach: they could mender the policy mugstory by the
sunple expadient of pulting forward proposals which were so large that they conld
ouly be accommodated onteide fown snd desteet contres. In the present case, thers
was # site avaiisble in Lochee which was suetable for food rebulmyg and which was
sequentially preferable o the application stte. The Lochee sie had been considersd
as part of the assessment of ﬁ&ﬁ pwgmal but had been found fo be uosniisble
because it could not aceo date the scale of developowent fo which the
wrferveness sspired.

15 b response, coamsel Por the responden stiey
planming  swthonty o asterpret the ;%Emmi W«hw SXSLLIBUTE m N E
udgment. Counsel accepted that, if there was & dispute about the meaning r of the
words 1 3 policy document, # was fov e conet to delermiine as & matter of aw
whiat the words were capable of memg The plansng anthority wondd cnly mske
an error of law if o altached 3 mesnwmg fo the words wlaek they were not mp&me
of beanng. In the present case. fhe refevant pobewes requived all the specified
crifeniz io be satizsfed The respoodests had proceeded on the basss that t&r&
proposal faded to sccond with the second and thend cntlersa. In those comumstances,
the f&*g&m{iem& had comectly concluded that the proposal was conbary fo e
policies m question. How the proposal bad been sesessed apminet the St contenion
W woraatersal

14 Sofsr as concemned the assessmient of “sndtable™ sifes, the mnlerveners” retmd
stefement reflected 3 degree of Hexibaltty. There had beent 3 consideration of all
sites of at least 2.5 s, whereas the application suile extended to §.68 ha. The
urterveners had alzo exanmmed stfes wiuch conld scccmmodsie only food relating
whersas ther spplication hnd been for both food and non-food setmibng. The
Lorhee nile extended to only 145 ks and condd seccenmodsie s stove of caly hall
the sior propoesd. B alss had madegusie car pathing. The Daecior, and the
regpondents, had acrepied that 8t was not 5 susiable site Hor these reaspns.

Discuszion

5. B hes long bren sxishisshed that s plavung aulhcrtly et proceed upon a
proper waderstanding of the development plan see, for example, Groneden & o
Lid v Seoretary of Sals for the Brvivooiment (1983 34 P & TR 8§, 24 per Weolf J,
a=ffd {1986} 34 P & CF 361 ; Hoesham DO v Secrslary of Siale for the Snvivonmst
{I99L) 63 P & CR 318, 235.32% per Nolem 1Y The m&i for 3 proper
vaderstanding follows, m the first place, from the fact that the plennwng anthonty 1z
requared by statode fo hoave regard fo the prowvisions of the developrsent plase
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cannot have regard fo the provisions of the plan of o Huls o undersiand thess R
alse follows Bom the lepal stabes given o the developorsat plan by section 35 of
the 1987 At The eﬁ&d of the predecessor of section 35, namely section 184 of
the Town and Comnby {Plamnmg) Sootland Act 1873 (s sserted by sechion A8 of
fhe Plannwe sad Compensation Aot 1991} was consderad by the Houge of Londs
m the case of Oy of Edindurgh Cownndl v ngm of Sate for Soothand 1998 8C
HELY 35, {19971 1 WLR 1447 It 15 sufficeent for present pruposes to cite 8 passage
from: the speech of Lord Clyde, with whuch the ofher members of the House
expyessed thew agreement. At p 44, 1458, s Dondship ohserved:

“In the practies! sppbestion of sec IE8A o wll olwsmsly e
necessary for R decision-makoer $o conssder the developrosnt plan
wdeaiafy any provessens m it whick sve pelevant to the guestion before
b and moskoe 8 proper mterpeeistion of them His decssion will e
open to chaBenpe if e fads to have regard fo & policy s the
development plan whick s relevand fo the application or fuls
properly to mterpret 1.7

IR, In the presendt case, the plomsnr suthordty was regueed by sechon 35 o
constder whether the proposed developmment was m acoovdesce with e
development plas and, of ot whether metenal considembtions pelsfied departing
frown the plan. Io ceder o carry ont that exercise, the plansang suthonty regured o
proceed on the basts of what Loed Clyde desenbed as ¥s proper sferpretation”™ of
fhe relevant provisions of the plan. We wers however referred by couasel to a
ﬂmn’im“ of mdicial dicls which were sadd to support the proposibion thet the
neamng of the development pﬁm was 3 matier fo be determined by the planming
amﬁm‘m" the comet, i was suboutied, had oo role i detennumneny the meaning of
the plan naless the wew teken by '&h& gimmﬂg authorty conld be characterised as
perverse o uyabional. That snboussion, of correct, wonld deprrve seclions 2% and
‘““} of the 1997 Act of sonch of thewr effect, and would desin the peed for 2
Sproper aderpretation’ of the plas of el of s mesning and mapose. I would
alvo nwle ble praches] sense. The develbpmest plan 5 2 carelnlly deafled and
constderad sistemment of policy, published mm order to mbem the public of the
sppvosch which will be followed by plenning autboribies o devision-making unless
fhrere 15 good resson fo depat Been it B v indended fo pude the behaviow of
developers and planming suwthonfies. As in otber areas of adonmstrative law, the
policies winch i sefs onl are designed to secwe consslency and durection i the
exercise of discrelionary powers, while allowing 8 pwanwwe of Bexshilidy fo be
retamned. Those considerstions poud awsy from the view thet the meaning of the
plan = an principle & mster wineh esch planning suthonty i enbitled fo determune
From fome fo hme s i plesses, withn the oot of rabonshity. On fhe contrary,
Hhese m&mﬁd&mﬁ@m suggest thal m pmmgxiﬁ s fhus aves of prllic adommssivation
a5 16 oifters {ar dcoussed, for exsmple, w R (Ralsl) v Ssorstary of Siats for fhe
Home Mikm@w [2008] QB B38), poboy statessents should be mierweieﬁ
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oiyectively 18 sccordance with the languaps nsed, read as slwayr 1 s proper
poaiext.

18 That 15 not to say that such sistemments showdd be conshued ax iF they were
stehiory or contrsctus! provisioss. Mﬁmugh a development plan has a legal slats
arnd legal effects, if 35 oot aoslogons o ths oahwe or poepose fo a2 stelnde or 8
contract. As has offen been olwerved, development plass are full of broed
stalementy of pobicy, many s:sf winch may be pomiually sreconcilable so that s a
particular case one mwst grve way fo ascther. In addiion, many of the provisions
sf M"eiwgﬁmi g}iﬁm ape smm d E&ﬁgmwe whose apphcation to 3 given set of
sdmment. Such matters fll withen the 3ma§i§€nm of
giamm},_ s&m&mmes m:&ﬁ ﬁmﬂ” exeroyse of thewr judement can only be challenged
o the pronrud that o & wraticas or perverse {Tosew Sovey L v Seoratary of Sade
Jbe &w Emwﬁmw@ (1895 1 WLR 758 780 per Lord Heffiwaen) Nevertheless,
rerities do not Hve in the world of Hmpty Dhanpty: they cannot make

e ﬁﬁ@&ig pertentt plan mean whatever they would like i to mean

B

3 The prmopsl anthoosty refaved o m orelabion fo this maller was the
sudement of Brooke LT i B v Deorbushive Connly Coumad, By p Foods 1807 FL
D38 sf 67, Properdy nadersioad, bowewer, what was sssd there 13 nod scossssient
with the spproach which § have desenbed. In the passape m question, Broghe 13
stated:

“H there 15 8 dispuie sbont the meaning of the words scluded 8 8
policy doctegent wiich & planmng authovsty 2 i3 bound o take mio
scconet, 3 13 of conese for the oot &0 deteroune as 3 maler of law
what the words are oapable of mesmng H (ke decision misker
stisches & mesnng fo the words they are mot properly capable of
besnng, Hhen 8 &MEE have made sp ervor of Iy, 3od st wll heve fatled
mroperly to waderstand the pelicy™

By way of illusiration, Brocke LT referved to the earlier case of Northowon I v
Secrstary of Sials v fhe Environmevt [1993] JPL 781, wiuch concersed a pobey
apg;&mhie fo “metthuhons standmg m exlensive proneds”. As was cheerved, the
words spodee for themsedves, but theyr spplicsiion to pertionlyr fachual sitnations
world offen e a matier of mdpment for the plamung anthortty. That exercize of
mdorvert would ondy be suscephible fo meview w the svent that o wss
wwegsonsble. The lalter case nugld be contrasted with the case of R (Heath and
Hompstead Soclef} v f_ﬁmiﬁm L8O [3G0R] 2 P & CR 233, where & planning
anthorty's decinion that & seplacement Jdwelling was not “m&amih larger” than
itz predecessor, within the mesning of 3 policy, was vitiated by is Suibwe o
voaderstand the p&hﬂa correctly: read s context, the phrase "mslenally lavper™

referred fo the size of the new I*mﬁémg compared with fs predecessor, rather than
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