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LAWS LJ and TREACY LJ:

INTRODUCTION

1.
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This is the Secretary of State’s appeal, with permission granted by Lewison LJ on 22
September 2015, against the decision of Holgate J given in the Administrative Court
on 31 July 2015 ([2015] EWHC Admin 2222) following a rolled-up hearing of a
claim for judicial review brought by two planning authorities, the West Berkshire
District Council and the Reading Borough Council. They are of course now
respondents to the appeal. Holgate J held that a planning policy promulgated by the
Secretary of State in a Written Ministerial Statement (“the WMS™) made in
Parliament on 28 November 2014 was unlawful, and granted a declaration
accordingly.

The policy in question is described in the first witness statement of Ms Jane Everton,
who is a senior official responsible for government: policy on the use of planning
obligations under s.106 of the Town and Country Planning Act 1990. Her account of
it is described by the judge below as follows (judgment paragraph 2):

“(i) Developments of 10 units or 1000 sq m or less (including
annexes and extensions) would be excluded from affordable
housing levies and tariff based contributions;

(1) A lower threshold would apply in designated rural areas,
National Parks and Areas of Outstanding Natural Beauty (as
defined in section 157 of the Housing Act 1985), with
developments of 5 units or less to be excluded from affordable
housing levies and tariff based contributions. Development of
between 6 and 10 units would be subject to a commuted sum
payable on or after completion;

(iif) Where a vacant building is brought back into use or
demolished for redevelopment, local authorities will provide a
‘credit’, equivalent to the floorspace of the vacant building, to
be set against affordable housing contributions.” (judge’s
emphasis)

Given the nature of the major issue in the case the language of the WMS itself is
important. We should cite the following paragraphs.

“We consulted in March this year on a series of measures
intended to tackle the disproportionate burden of developer
contributions on small scale developers, custom and self-
builders. These included introducing into national policy a
threshold beneath which affordable housing contributions
should not be sought. The suggested threshold was for
developments of ten units or less (and which have a maximum
combined gross floor space of no more than 1,000 square
metres.
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We received over 300 consultation responses many of which
contained detailed submissions local data. After careful
consideration of these responses, the Government is making the
following changes to national policy with regard to S.106
planning obligations:

Due to the disproportionate burden of developer contributions
on small scale developers, for sites of 10 units or less, and
which have a maximum combined gross floor space of 1,000
square metres, affordable housing and tariff style contributions
should not be sought. This will also apply to all residential
annexes and extensions.

For designated rural areas under Section 157 of the Housing
Act 1985, which includes National Parks and Areas of
Outstanding Natural Beauty, authorities may choose to
implement a lower threshold of 5 units or less, beneath which
affordable housing and tariff style contributions should not be
sought. This will also apply to all residential annexes and
extensions. Within these designated areas, if the 5 unit
threshold is implemented then payment of affordable housing
and tariff style contributions on developments of between 6 to
10 units should also be sought as a cash payment only and be
commuted until after completion of units within the
development.”

Holgate J’s judgment contains a very full account of the planning background, not
least under the headings “The policy context for the challenge” (paragraphs 5 — 22),
“Affordable housing policies in local plans” (39 — 46), and “The evolution of the
Secretary of State’s policy” (47 — 79). This gives much valuable detail, but we will
not replicate it here. What follows is the barest thumbnail sketch.

For many years planning policy had made provision for affordable housing.
Affordable housing levies and tariff-based contributions were required of developers.
But by 5 December 2013, when the Chancellor of the Exchequer announced the 2013
Autumn Statement, Ministers had reached the opinion that such charges were having
an adverse impact on small scale housing development. The construction of new
housing had fallen significantly below housing need at a national level. The small
scale housing industry had not recovered from the recession and continued to decline.
In consequence the government proposed to reduce the requirement for affordable
housing contributions. On 23 March 2014 a consultation paper was published. Under
the heading “What are we proposing?” this was stated:

“We are also proposing to introduce a 10-unit and 1000 square
metre gross floor space threshold for affordable housing
contributions through section 106 planning obligations. This
will aid the delivery of small scale housing sites. Rural
Exception Sites will be excluded from this threshold.”

P
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It seems that the use of thresholds for affordable housing contributions goes back at
least to 1993. As the WMS stated, over 300 responses to the consultation exercise
were received by the Secretary of State.

5. At length on 28 November 2014 the Minister of State announced the new policy in
the House of Commons by way of the WMS. The National Planning Practice
Guidance (NPPG) was amended on the same day, and subsequently revised on 27
February and 26 March 2015.

6. The learned judge upheld the respondents’ challenge to the WMS on four grounds.
(i) It was inconsistent with the statutory planning regime.

(ii) The Secretary of State had failed to take into account necessary material
considerations.

(i) The Secretary of State’s consultation upon the proposals was legally
inadequate.

(iv) The Secretary of State had failed properly to assess the impact of the proposal
upon persons with protected characteristics: Equality Act 2010 s.149.

Holgate J found it unnecessary to enter into a fifth ground of challenge, namely that
the policy was irrational.

7. The Secretary of State now seeks to overturn the judge’s conclusions on ail four
grounds, Before addressing them we should give some account of the statutory
provisions which principally bear on the case.

THE LEGISLATION

8. The place of development plans in the planning regime is central to the first ground
(inconsistency with the statutory scheme). In the law of town and country planning a
development plan is a set of documents containing a local planning authority’s
policies and proposals for the development and use of land in their area: see in
particular ss.17(3) and 38 of the Planning and Compulsory Purchase Act 2004 (the
2004 Act). S.38(6) is especially important in light of counsel’s submissions on the
first ground:

“If regard is to be had to the development plan for the purpose
of any determination to be made under the planning Acts the
determination must be made in accordance with the plan unless
material considerations indicate otherwise.”

We should refer also to s.13 of the 2004 Act which was summarised by the judge at
paragraph 26 of his judgment thus: “s.13 requires each LPA to ‘keep under review the
matters which may be expected to affect the development of their area or the planning
of its development’, which include the principal physical, economic, social and
environmental characteristics of the area, the principal purposes for which land is
used, the size, composition and distribution of the population and the effect of
changes on the planning of development in the area. These statutory surveys form an
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figure of 21 per cent is a percentage of the 35 per cent figure which represents the
proportion of affordable housing provided through section 106 contributions
compared to the total amount of affordable housing.

The Statement then continued:

“This policy may result in some local reduction in affordable
housing in relation to the affordable housing threshold,
including annexes and extensions, and the vacant building
measure. Qur assessment of the data shows that this is a minor
element and as stated above the Government over the next
Parliament, will be building more new affordable homes than
during any equivalent period in the last 20 years.”

Section 10 stated:

“We do not consider that this policy will have a negative
impact on discrimination, fostering good relations or advancing
equality of opportunity. Delivery of the Government’s
affordable housing targets is providing local areas access to
more affordable homes, benefiting local communities and local
economic growth. Data shows that 1-2 jobs are supported per
dwelling built. Groups that share protected characteristics will
also benefit as a result of this.

This policy may impact on the delivery of affordable homes:
However statistics show that the Government is on track to
deliver 170,000 new affordable homes between 2011-2015. A
further £38 billion public and private investment will help
ensure another 270,000 new affordable homes are provided
between 2015-2020. This means over the next Parliament we
will build more new affordable homes than during any
equivalent period in the last 20 years. The majority of which is
delivered through national funding, with section 106
contributions making up a small proportion of the overall
target.”

It seems to us that this Statement demonstrated a consideration of the potential for
adverse impacts on protected groups. The requirement to pay due regard to equality
impact under section 149 is just that. It does not require a precise mathematical
exercise to be carried out in relation to particular affected groups or, for example,
urban areas as opposed to rural areas. The Assessment undoubtedly acknowledged the
effect of the proposals upon protected groups but sought to place that in context by
reference to other policies impacting on affordable housing.

A significant difference between the arguments presented to us related to the question
of whether it was legitimate to have regard to other policies in the field of affordable
housing. It seems to us that to assess the new policy without reference to other
policies which are germane would be to adopt too narrow an approach. Viewed in this
light, the prospect of an impact within the 21 per cent cohort was properly viewed as
“minor” in the context of affordable housing overall. The judge’s finding that there
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was an inconsistency between the use of the word “minor” and the assessment of
“significant impact” within the 21 per cent cohort was not justified. When the broader
picture of overall affordable housing provision was considered, the use of the word
“minor” was not inappropriate. It represented the Minister’s assessment of the weight
to be given to the equality -considerations in the light of all relevant factors in
accordance with Bracking.

Whilst it may fairly be said that the Equality Statement takes a relatively broad brush
approach as compared to the exercise urged by the respondents and adopted by the
judge, we consider that compliance with the terms of section 149 was achieved by
what was done in this case. Insofar is the judge adopted a more stringent and
searching approach to the Equality Statement we consider that he was in error.

That finding does not dispose of this issue, since it is necessary to address the second
strand of Mr Forsdick’s argument. We have to consider the effect of the failure to
consider section 149 at the right time in the light of our conclusion that the eventual
Equality Statement satisfies the statutory requirements. A reading of Buxton LJ’s
comments at paragraph 49 of C might appear to favour the quashing of the decision
solely by rcason of the fact that the Equality Statement was not prepared as part of the
decision, and post-dated it. However, reference to paragraph 54 of C shows that late
preparation of the Assessment is not necessarily conclusive on the question of
whether quashing the decision should automatically follow. There seems to us to be
some degree of tension between paragraphs 49 and 54, and there have been situations
in which this court has not quashed a decision, notwithstanding a failure to address
equality impacts at the correct point in time,

Nothing we say should be thought to diminish the importance of proper and timely
compliance with the PSED. But we have strong reservations about the proposition
that the court should necessarily exercise its discretion to quash a decision as a form
of disciplinary measure. During the course of argument, Mr Forsdick accepted that if
an Assessment, subsequently carried out, satisfied the court, there would be no point
in quashing the decision if the effect of doing that and requiring a fresh consideration
would not have led to a different decision. We think this was a correct concession.
The court’s approach should not ordinarily be that of a disciplinarian, punishing for
the sake of it, in these circumstances. The focus should be on the adequacy and good
faith of the later Assessment, although the court is entitled to look at the overall
circumstances in which that Assessment was carried out. In the case of C a
particularly dilatory state of affairs was identified which was of importance to the
exercise of the court’s discretion as to remedy. The decision in BAPIO appears to
represent the other end of the spectrum. The present case falls somewhere between the
two on that spectrum. We do not think that C necessarily demonstrates that an order
quashing the decision must follow.

The judge came to his conclusion based on his assessment that section 149 was not
satisfied. We have come to a different conclusion on that issue, and are thus free to
consider afresh whether it is necessary to quash the decision as opposed to granting
declaratory relief. In the circumstances, where bad faith is not sugpested, and where
we have concluded that the Equality Statement was not inadequate, it seems to us that
considerations of a purely disciplinary nature are insufficient to warrant the quashing
of the decision in this case. Accordingly, we uphold the appeal based on ground 4.
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CONCLUSION

89.  For the reasons that we have given, all four grounds of appeal succeed and the appeal
must be allowed.

MASTER OF THE ROLLS:

90. T1agree.
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