Please upload this email and the attachment to P/93/21/PL as Application Correspondence “Stage 1-3
Habitat Regulations Assessment and Request to Natural England”

From: Tom Day

Sent: 29 September 2021 09:47

Subject: HRA for applications P/93/21/PL {Arun DC) and 21/01921/FULEIA (Chichester DC)

LAUTHEN This email originated from outside of the organisation. You should take extra care when clicking

links or opening attachments - if you are unsure the content is safe contact the IT Helpdesk before clicking
Or apening.

Dear Mr Scott-Heagerty,

Thank you for your previous comments on these two planning applications. As requested, | have now
updated the Habitats Regulations Assessment on behalf of the competent authorities (who are operating
under the coastal concordat). Thank you for your assistance and advice on the preparation of an HRA, of
which | now attach a draft for consultation with Natural England under Regulation 63(3) of the Conservation
of Habitats and Species Regulations 2017. Please could you make any representations to the competent

authorities within 14 days of this e-mail, that is by 13 October 2021. Please notify us as soon as possible if
Natural England is unable to respond within this timescale.

Yours sincerely,

Tom Day

. Tom Day
Environmental Co-ordinator
Environment
Chichester District Council

For all the latest coronavirus and council news, sign up to our monthly email newsletter:

httn/fwww chichester zov uk/newsalerts
&

w2,
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Habitats Regulations Assessment for Planning Application References P/93/21/PL (ADC) and
21/01921/FULEIA {CDC)

Introduction

Pagham Flood Defence Trust has submitted an application for the managed breach of the shingle
spit within Pagham Harbour (the Project). The application site is a Special Protection Area (SPA)
Ramsar site and Marine Conservation Zone. This means that the site is of international importance
for certain wild bird species and has a high level of protection in the UK planning system. The
application is subject to assessment under the Habitats Regulations 2017. The project straddles the
boundary of Arun and Chichester Districts and so requires planning permission from both District
anisation (MMO).

Councils. It also requires a license from the Marine Management

The first two stages of the process are to determine if the g ikely to have a significant effect

on the SPA and then for the planning authorities (know netent authorities’ in the

='any mitigation. The projected breach is a major
competent authorities have already determined that it is likely
advised the applicant of this. As Likely Significant Effect cannot

However the proposal is n ly to have a significant effect on the directly adjacent Solent and
Dorset Coast Special Protection Area (SPA) as this is proposed to protect foraging areas for tern
species and the effect of the proposal will be minor and not significant as regards the feeding areas

of the tern species

Part | — Appropriate Assessment

The purpose of Appropriate Assessment is to enable the competent authorities (Chichester DC, Arun
DC and the Marine Management Organisation) to ascertain whether the Project will have an adverse
effect on the integrity of the SPA. In doing so, following the ‘Briels’ judgement of the European
Court, the effect of the proposed compensatory measures has not been taken into account at this
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stage of the assessment process. Specifically, the construction of new habitat for little terns is
proposed elsewhere in the SPA as part of the project. As such, the measure in question does not
mitigate or reduce the impact of carrying out the project but instead compensates for the impact at
the time or occurrence or straight after it has occurred. Such a compensation measure can only be
considered in the final, derogation stage of the decision-making process.

In order to assess if the project will have an Adverse Effect on Integrity (AEol) the competent
authorities must have regard to the SPA qualifying features and the Conservation Objectives for the
site.

Qualifying SPA Features

A046a Branta bernicla bernicla; Dark-bellied Brent Goose (N
A151 Philomachus pugnax; Ruff (Non-breeding)
A193  Sterna hirundo; Common Tern (Breeding)
A195 Sterna albifrons; Little Tern (Breeding)

In addition, the Dark-bellied brent goose population i alifying species:

s of the qualifying features
ich the habitats of the qualifying features rely

Identification of

In their advice letter of August 2021 Natural England advised on the following potential

effects on the designated f es:

1. The direct loss of breeding habitat for little terns.
The potential for the harbour to close as a result of the breach, thus removing the harbour
from tidal influence, impacting on habitats that occur within the harbour.

3. Construction phase impacts that may reduce foraging habitat for, and disturb, overwintering
birds.

For each of these a more detailed analysis of the potential effects is carried out below:

1. The direct loss of breeding habitat for little terns.
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Aspect of the project with the potential to cause this effect: This effect is due to the loss of
area from Church Norton spit as the distal end to the north-east of the breach rolls back
over time onto Pagham Beach. The spit provides the main area where the little terns nest.
Carrying out the project will cause the loss, over time, of the habitat between the project
breach and the end of the spit. The rollback is predicted to add area to Pagham Beach, but
the high level of public access to this area compared to the remote end of the truncated
Church Norton Spit will not provide suitable nesting sites

The potential for the harbour to close as a result of the breach, thus removing the harbour
from tidal influence, impacting on habitats that occur wi

Aspect of the project with the potential to cause Natural movement of shingle,

application in 2015, the existing channel¥
the roll back of the cut end of the spit are
The Pagham Coastal Issues A
using the existing ‘traffic ligh
management measures. This

he 31st March each year (i.e. works are currently planned to
). Secondary mitigation measures will be secured through the

construction e management plan
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Identification of how each potential effect could impact on the Conservation Objectives

Table 1 —The Site Conservation objectives, the targets (and supporting notes) are take atural England’s conservation advice package for Pagham
Harbour SPA (updated 13 September 2019). * Please note that the additional habit

included at this stage under ‘relevant mitigation measures’.

“Tern Island” is a compensation measure and so cannot be

Potential Site Conservation Qualifying | Relevant Target Potential Impact Relevant
Effect Objective (s) Feature(s) (direct / indirect / Mitigation
cumulative) Measures

The direct loss | Maintain or Little Tern Yes None*
of breeding restore the extent | Common Direct negative impact
habitat for and distribution of | Tern on extent and
little terns the habitats of the distribution of habitat

qualifying features; and hence on

Maintain or distribution of the

restore the features

distribution of the

qualifying feature

within the site Yes None*

Direct negative impact
on availability of
suitable nesting sites
and hence on the
distribution of the
feature
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Potential Site Conservation Qualifying | Relevant Target Potential Impact Relevant
Effect Objective (s) Feature(s) (direct / indirect / Mitigation
cumulative) Measures
Maintain or Little Tern | Maintain the structure, function and s :ng processes Yes None*
restore the associated with the feature and its ng habitat through Direct negative impact
structure or management or other measure ithin and/or outside | on structure and
function of the the site boundary as appropria these measures function of habitat
habitats of the are not being undermine ‘
qualifying features;
Maintain or
restore the
supporting
processes on
which the habitats
of the qualifying
features rely
Maintain or Little Tern 5 breeding Potential for Impact. None
restore the Commo (for Little Terns) Loss of habitat may
population of each | Tern lead to decline in
of the qualifying numbers if other sites
features in the SPA are not
3 suitable for breeding
Increase in Maintain or n and availability of suitable Yes, but mitigatable This will be
disturbance restore the ex e the site boundary) which Potential impact from | mitigated by
and predation | and distribution o e for all necessary stages of its breeding visual and noise construction
[for Little the habitats of the ng, feeding) at: Intertidal coarse sediment: | disturbance during being timed
Terns] qualifying features; tertidal mud: 116.76 ha. Intertidal sand and muddy construction, reduced | outside of
Coastal Lagoon: 13.21 ha Water column: Extentis | to non-significant the breeding
Maintain or e figures for extents are based on best available impact following season
restore the ,'and due to a shifting baseline may differ from those implementation of
structure or a f designation mitigation measures.
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s (whether within and/or outside
te) and ensure these measures

No impact from
disturbance or
predation on structure
or function of the
habitats

Potential Site Conservation Qualifying | Relevant Target Potential Impact Relevant
Effect Objective (s) Feature(s) (direct / indirect / Mitigation
cumulative) Measures
function of the Maintain the availability of shallow sloping n ésting sites, grading | Yes, but mitigatable Ensuring
habitats of the to <30 cm above water level, restri e probability that Potential for impacts machinery
qualifying features; they will flood. during construction only works
within
Maintain or designated
restore the paths or
supporting within the
processes on active
which the habitats intertidal
of the qualifying zone to
features rely ensure
minimum
impact on
shingle
ridges where
little terns
nest.
No N/a
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Potential Site Conservation Qualifying | Relevant Target Potential Impact Relevant
Effect Objective (s) Feature(s) (direct / indirect / Mitigation
cumulative) Measures
Maintain or Little Tern | Restrict the frequency, duration and/ nsity of disturbance | Yes Fencing,
restore the affecting roosting, nesting, foragin g, moulting and/or Indirect impact. wardening,
population of each loafing birds so that they are n tly disturbed. Population would be and signage.
of the qualifying reduced and/or re- See section
features; distributed by 1.5.3 of the
Maintain or increased access for ‘Further
restore the visitors leading to information’
distribution of the increased disturbance | report for
qualifying feature : details
within the site d disturban d by native and non* Yes Yes
' Indirect impact. Fencing. See
Population would be section 1.5.3
reduced and/or re- of the
distributed by ‘Further
increased access for information’
predators report for
details
The potential Maintain or jce of preferred food plants (e.g. | Uncertain Yes
for the restore the e, Trifolium repens) The species Ongoing
harbour to structure or composition of the monitoring
close as a function of the food plants in seagrass | of the breach
result of the habitats of the beds is likely to by the
breach, thus qualifying features; change should the stakeholder
removing the | Maintain or breach close up. group and
harbour from | restore the re-opening
tidal supporting of the breach
influence, processes on if required
impacting on which the habitats

habitats that
occur within

of the qualifying

features rely
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Potential Site Conservation Qualifying | Relevant Target Potential Impact Relevant
Effect Objective (s) Feature(s) (direct / indirect / Mitigation
cumulative) Measures
the harbour Maintain or Ruff Maintain the extent, distribution and ility of suitable Yes Yes
restore the extent habitat (either within or outside th oundary) which Direct impact through | Ongoing
and distribution of alterations in the monitoring
the habitats of the oafing, feeding) | intertidal habitats of the breach
qualifying features at: Intertidal coarse sedi al Lagoon could affect Ruff by the
13.21ha. Freshwater and coa al grazing marsh: 8] habitats however stakeholder
tertidal sand and mudd these impacts may not | group and
be adverse overall. re-opening
of the breach
if required
Construction Maintain or Dark- Yes Yes
impacts that restore the bellied Indirect impact on Access
may reduce population of each | Brent population and routes,
foraging of the qualifying Goose; distribution of the Timing of
habitat for, features; Ruff features through works, Cold
and disturb, Maintain or disturbance from weather
overwintering | restore the people and machinery | working
birds distribution of the during construction. restrictions.
qualifying feature See section
within the site 1.5.2 of the
‘Further
Information’
report for

details.
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Assessment of the scale and seriousness of the potential effects

Those effects that are identified in the table above as having a potential impact on the site’s co;
assessment. This stage assesses the scale and seriousness of the potential effects, including

servation objectives are taken forward to a second stage of

e magnitude

e duration

o reversibility

e likelihood of occurrence

e how the impact may change over time

These assessment criteria are taken from the DEFRA ‘Core guidal age includes consigération of the mitigation measures that

form part of the revised application and an assessment of the degi ncertainty ssessment findings.

ARUN DISTRICT COUNCIL P/93/21/PL



Draft for Natural England comments

Table 2 — Assessment of Impacts

for little terns (all
conservation
objectives)

spit. This section of habitat, plus
that of the project breach will
eventually be lost as a Tern habitat,
as the shingle rolls back to Pagham
Beach. The area of habitat loss is
not stated in the further
information provided by the
applicant. Natural England advises
(e-mail of 25 August 2021) that;
“The proposed location of
is directly through the cur
nesting area of the Little Tern
population”. The shingle once
the beach wouldfiot form:sui
habitat.

The magnitude
assessed as Maj

years (without
compensatory’
measures).

ver the 8-25

Effect Magnitude Duration Likelihood of Changes over time
Occurrence

The direct loss of The project breach site is some 240 | Net loss of habitat High likelihood Only the area of the project

breeding habitat meters from the current end of the | to occur over 2-12 of habitat loss breach site will be lost upon

implementation (0.3ha). The
majority of the loss will
occur over an estimated
period of 2-12 years.

Beyond the timescale when
the roll back of the cut spit is
complete, the Church
Norton spit may start to
accrete and extend once
again creating new habitat.
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Effect

Magnitude

Duration

Reversibility

Likelihood of
Occurrence

Changes over time

The potential for
the harbour to
close as a result of
the breach, thus
removing the
harbour from tidal
influence,
impacting on
habitats that occur
within the harbour

A long-term closure would have a
variety of impacts on the over-
wintering SPA features, not all of
them negative. There would be
more negative outcomes for
several SSSI species of birds but
that does not form part of this
assessment.

Combined with the low likelihood
of occurrence and provided that
the funding for mitigation can be
secured over a reasonable time
period then the magnitude is
assessed to be negligible.

Once a closure is
deemed to have
occurred by the

Pagham Coastal

Interest Advisory
Group (red-light
situation), re
opening should
occur within as

This effect has a
low likelihood of
occurrence in
any one year.

If the closure were not
reversed, the habitats of the
harbour would change
substantially over time. The
potential for a closure is
continual. It is usual for
mitigation measures to be
implemented whilst the
impact is still present.
However a judgement will
have to be made as regards
the point in time at which
the harbour entrance has
moved naturally far enough
from the managed breach
position that the project
applicants are no longer
legally or financially liable for
implementing re-opening in
the event of a closure

ARUN DISTRICT COUNCIL P/93/21/PL
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Effect Magnitude Duration Reversibility Likelihood of Changes over time
Occurrence

Construction With mitigation measures as Construction is Without The risk of disturbance

impacts that may outlined in section 1.5.2 of the scheduled to occur | only, so mitigation there | increases the longer the

reduce foraging ‘Further information report May between 1 October i is a high works go on such as into

habitat for, and 2016’ the impact on SPA features is | and the end of likelihood of November as numbers of

disturb,
overwintering
birds

considered to be negligible.

November. Are-
opening of the
breach if requ
would result in*
repetition of the

disturbance of
over-wintering
rds, however
are

species

over-wintering birds increase
and as the colder weather
means that the impact of
disturbance becomes more
severe.
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Overall assessment of Adverse Effect on Integrity (AEol)

The Appropriate Assessment above indicates in Table 2 that the scale and seriousness of the habitat
loss for nesting little terns will have a major adverse impact on the Conservation Objectives for the
site and that this is not mitigatable. The effects of compensation measures do not form part of this
assessment.

For this reason, this assessment concludes that there would be an Adverse Effect on the Integrity of
the site due to the loss of nesting sites for little terns. This will substantially reduce the area of the
site which supports this key species on the site.

The competent authorities must consult Natural England on this ;sment and have regard to

their advice. As well as consulting NE, the competent authori may also consult the public. The

competent authorities must then come to a final decision he project gives rise to an

Adverse Effect on Integrity of the site (AEol).

rities that they
nsation measures, do

This assessment recommends to the competen ude that the project,

including mitigation measures but excluding c e an Adverse Effect

en permission for\theproject could
only be granted lawfully by means of a ion 64 of The Conservation of

Habitats and Species Regulations 2017

A project that has an a sct on the integrity of a European site can only proceed under the)

derogation requirements provided three sequential tests are met:

e There are no feasible alternative solutions that would be less damaging or avoid damage to
the site.

e The proposal needs to be carried out for imperative reasons of overriding public interest.

e The necessary compensatory measures can be secured.

Test 1 — Alternative Solutions

The DEFRA core guidance (February 2021) states that:

13
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“You should work with the proposer and consider whether any alternative solutions are available.
This might include considering whether the proposal could:
e happen at a different location
¢ use different routes across a site
e change its scale, size, design, method or timing
Alternatives must be suitable

Alternatives need to meet the original objectives of the proposal.”

d by the applicant as part of the
ge 25). It also states that “the
tainable approach to the

The Further Information document (R.2614, May 2016) re-subn
present applications sets out 6 Objectives for the project (T;

overarching objective for this project is to achieve a sen

Improvements to amenity and
Cost effective use of money

Application of a : ition that

o vk wWwNRE

This could be throug n of a second, unconstrained tidal inlet to the Harbour with

associated erosio .to properties on Pagham Beach — (NB the morphology of a second
entrance is extremely unpredictable) or through the continuing erosion of the open coastal

frontage.

Although the second of these goals replicates the primary objective of the 2016 application, the
movement of the Pagham Harbour Outflow Channel (PHOC) since 2017 has led to the loss of some
66m of beach width at the southern end of the Pagham spit, breaching a small lagoon there and
leading to erosion of the beach in front of the larger Pagham Lagoon. This increases the risk of the
PHOC connecting Pagham Lagoon with the sea, which in turn puts some caravans and properties at

14
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risk of tidal flooding. The Environment Agency has prepared a draft Contingency Plan to manage the
tidal flood risk should such a connection to the lagoon become imminent. The stated goal of the
present applications is to reduce the likelihood of such a connection occurring.

The process of drawing up the Pagham Adaptive Management Plan (PAMP, November 2020)
examined the potential options for management of the coastal frontage and “provide[s] a technical
assessment of the possible flood and coastal erosion risk scenarios and interventions that could be
undertaken within the operational and legislative boundaries. This document is more up to date
than the options examined as part of the 2016 application.

15

ARUN DISTRICT COUNCIL P/93/21/PL



Draft for Natural England comments

Table 3 — Assessment of Alternatives

Project Objective

Sediment Recycling within
Sediment Cell

2. Proposed project — cut
the spit

4. Do nothing and rely on EA
contingency plan to mitigate
flood risks

1. Larger and
longer term
coastal defence
benefits for
Pagham Beach

Does not meet the
objective. Very short term
coastal defence benefits
only, so only partially meets
the objective

Meets the objective as the
section of the spit will roll
back onto the beach and
re-charge it

Does not meet the objective as
relies on emergency works and
does not give longer term
certainty or benefits

2. Improvements
to amenity and
human health

As above, short term
benefits to human health
only

Meets the objective

oes not meet the objective.
pacts on mental health of
residents due to uncertainty
about the risk of flooding and
property damage

3. Cost effective
use of money

Does not meet the
objective - not cost
effective will re

ongoing shi
to effect th

es not meet objective
uld be more expensive
\ the proposed project

Uncertain. If natural processes
do not lead to breach of the
Pagham lagoon then this would
be a cheaper alternative.
However the implementation of
emergency works if required
could well lead to a similar or
increased level of expenditure
overall.

4. Application of
a soft solution
that works with
nature

Meets the objective

Does not meet the objective
a hard solution by definition
with knock on consequences
for coastal management

Meets the objective — allows
naturally change to occur and
only need to react to those
changes that actually occur

ARUN DISTRICT COUNCIL P/93/21/PL

16




Draft for Natural England comments

Project Objective

Sediment Recycling within
Sediment Cell

2. Proposed project — cut
the spit (e.

the line sho

3. Engineered linear defence

g. steel sheet pile wall) on
in.the PAMP

4. Do nothing and rely on EA
contingency plan to mitigate
flood risks

5. Greater
assurance of
tidal functioning

Uncertain — natural
variability means tidal
functioning may reduce but
remain within long-term
cyclical parameters

Meets the objective —
provides a straighter route
for tidal flows

Uncertain — natural variability
means tidal functioning may
reduce but remain within long-
term cyclical parameters

6. Minimise
breeding bird
habitat damage

Meets the objective
provided that shingle is
sourced from areas that do
not impact on the SPA /
Ramsar site

Damage is red
compared to |
scheme but still
and requires
compensation

st objective as
yet hard to

ets the objective as natural
nge and variability is to be
accepted within such a coastal
site

New additional
objective:
Avoid/reduce
the risk of a tidal
breach into
Pagham Lagoon
with associated
flood risk to
properties on
Pagham Beach
and large parts
of Haven Church
Farm Holiday
Park

Meets the objective but
only a short time scale.
Source of recycling
and its removal eff
(from curre
uncertain

defence is designed to
tect the tidal lagoon

Only partially meets the
objective — as does not attempt
to provide a medium term
solution, only a contingency to
avoid an imminent breach into
the lagoon, the contingency
plan is them relied on to
manage the short term impacts.
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Project Objective

Sediment Recycling within
Sediment Cell

2. Proposed project — cut
the spit

3. Engineered linear defence
(e.g. steel sheet pile wall) on
the line sho

4. Do nothing and rely on EA
contingency plan to mitigate
flood risks

Derogation test:
Is the Adverse
Effect on the
Integrity of the
European site
less than
proposed
project?

Yes, as the spit area is not
deliberately reduced.

N/a (the AEol is as
assessed in part 1)

Yes, as the spit area is not
deliberately reduced and other
changes that may occur are part
of natural change to the site.

ARUN DISTRICT COUNCIL P/93/21/PL
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In comparison to the breach proposed in a similar position in 2016, the present proposal is much
more minimalist. The natural breach of the spit that occurred around that time demonstrated that a
comparatively shallow channel would keep itself open without blocking-off the longer residual
channel. Thus the present applications propose a straight but relatively shallow excavation for the
breach of 7,500 cubic metres with no infilling of the current PHOC. This reduces the time required
for construction (mitigating disturbance impacts) and reduces access to the distal end of the spit
(until such time as it rolls back onto Pagham Beach. However it does not avoid direct loss of tern
nesting sites hence the conclusion of Adverse Effect on Integrity in Part |

From the analysis above it is clear that options have been considered that are less damaging to the
SPA, but these do not achieve the same objectives in terms of protecting property and managing

flood risk. The impacts on these project objectives are either v rt term (option 1) or rely on

emergency works outside of the planning permission syste event flooding. These options are

would better respect the integrity of the site in® i ~ ternative can be
assessed as being met.

Where no viable alternative with less rvation objectives exists then the

planning authorities can proceed to th mperative F ns of Overriding Public Interest

(IROPI) and compensatory measures.

f this test. Firstly is the interest or benefit

The publi ation ional or local level. In this case the benefits are local

ones but the i blic interest in terms of coastal defences protecting housing.
erride the harm (or risk of harm) to the integrity of the site?

The economic and socia 10t achieving the coastal defence objectives and so housing being
damaged or even lost to the sea is considered to outweigh the environmental damage that would be
caused by carrying out the project. The smaller scale of the intervention in this application also
reduces the degree of harm to the integrity of the site and so makes it easier for the social and

economic benefits to outweigh the harm. These benefits are considered to be overriding in this case.

The final part of the test is for those reasons of overriding public interest to be “imperative”. Is it
essential that the project is carried out?

On the basis that no alternative is feasible (see above), the project is essential compared to the ‘do-
nothing’ baseline position.

19
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Conclusion: the project does meet the derogation requirement of there being Imperative Reasons
of Overriding Public Interest.

Test 3 — Compensatory Measures

If a project that harms the integrity of a European site is to be allowed under derogation because
there is no alternative and IROPI can be shown, then the competent authorities and the appropriate
authority (i.e. the Secretary of State) are responsible for ensuring that all necessary compensatory
measures are identified and delivered.

The documents submitted by the applicant propose the creati >w habitat for nesting terns by

using 3,000c cubic metres of single from the excavated bre raise levels on an alternative site
within the harbour to create some 0.3Ha of new island. is more remote from human
and predator disturbance than that proposed in 20 e any access along Church
Norton spit, so reducing the construction phase i ing maintenance of the

compensatory site in a suitable condition and cl
The key considerations for this test are:

A) Are the measures technically

B) Is there a clear plan for undert ing provision of maintenance?

o compensate for the harm

B) entation of the work and funding for the ongoing
through s106 agreement. The RSPB as site managers are able
toring and maintenance.

Q) The measures e existing SPA Ramsar site.

D) The loss of the little erns habitat due to roll-back of shingle from spit to beach will take
several years, giving time for compensatory measures to be fully implemented. The bare
nature of the shingle preferred by little terns means no substantial time period for habitat
establishment is required.

E) The compensatory habitat is more sheltered then the exposed site of the spit. However the
new compensation site is more exposed to erosion due to tidal flows through the newly
created project breach. Natural England have advised (e-mail 25/08/21) that “Reassurance
on the likelihood of this [the island being eroded] and how this would be managed needs to

set out”.

20
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Overall, subject to the compensatory measures being fully secured financially before permission is
granted and a clear mechanism for ongoing maintenance and monitoring of the compensatory island
being agreed, the measures are assessed to be adequate to meet the derogation requirements.

Therefore, all elements of the derogation test are considered to be met. It is recommended to the
competent authorities that the Habitats Directive does not require the application to be refused,
subject to the usual call-in period for the Secretary of State, and subject to the mitigation and
compensation measures being secured by legal agreement. Other ecological matters, including
those relating to the impact on the SSSI features, will need to be considered separately as part of
assessing the application.

21
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