Statement in support of Variation to Condition 2 of
Approval for Horticultural Nursery at Quercus Nursery 4115

Objectives

This application seeks an amendment to the wording of Condition 2 imposed
upon planning approval FG/52/18/PL for a Horticultural Nursery at land
adjacent to Landsdowne Nursery, Littlehampton Road, Ferring.

The variation of the condition would permit deliveries to be made’ to the site
by HGVs No more than 5 times per week between the hours of 05:00 and
06:00 in addition to deliveries mode during the hours of 06:00 to 19:00.

Application Summary

The application FG/52/18/PL granted consent for the development of
a horticultural nursery, including polytunnels, outdoor growing beds,
tree nursery, storage and welfare facilitie for o horticultural enterprise
that operates from a site adjacent to the A259 Dval Carriageway.

The application (FG/52/18/PL) followed consent being granted for
the Horticultural Nursery in 2016 (FG/95/16/PL), where no conditions
were imposed on operating or delivery hours

The applicants raise and grow plants for the UK wholesale horticultural
market receiving regular deliveries from suppliers and delivering
plants to clients during their 5 day working week from Tuesday to
Saturday with opening hours between 07:00 and 18:00.

The two business owners are directly invelved in the day to day
management and operoation of the business as their sole means of
employment, employ one additional full time member of staff and one
apprentice.

Prior to the application, the applicants altered their operating
procedures to avoid loading empty trolleys onto HGVs early in the
morning in response to requests from neighbouring owners.

Like many businesses, deliveries are timed to avoid the peak rush hours
and some eorly morning deliveries are made by vehicles that have
crossed the continent over night. The applicant agreed to restrict these
deliveries to 1 per working day (5 per week), no earlier than 5am, so
as to avoid any potential disturbance of residents near the site.

This agreement was reached between planning officers, the
Environmental Health Officer and the applicant following consultation
with the applicant's delivery company to investigate the restrictions on
delivery drivers working hours and required rest breaks, where it was
concluded that deliveries later than 5am would not allow drivers to
attain their required rest break, resulting in a delay that would not
provide the stock required for the applicant to run their business in on
efficient and profitable manner. -
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Statement in support of VVariation to Condition 2 of
Approval for Horticultural Nursery at Quercus Nursery 4115

Context

Noise Consultant’s Report

The application was accomponied by a Sound Report, prepared by

Sound Planning Ltd (copy attached) which established the level of

noise generated by deliveries in accordance with BS 7445:2003 and

measured the background noise levels at the site over a 48 hour test

period. i DOUGLAS BRIGGS
PARTNERSHIP

The consultant evaluated the noise impaocts of the development in

accordance with BS4142 ond the report concluded that “The “noise

evaluation suggests that he specific sound source (Quercus Nursery

delivery/unloading) would have a low impact on the nearest noise

sensitive receivers and should not cause sleep disturbance.”

Environmental Health Consultation

The council’'s Environmental Heclth Officers carried out their own
independent monitoring of noise conditions from one of the nearest
noise sensitive receptors {146 Littlehampton Road) and concluded in
their consultation response {copy attached) that;

“low background noise levels between the hours of 03:00 to 04:00
mean that any part of the delivery operation occurring at this time
would constitute a statutory nuisance and should not be permitted”

“that road noise increases after 04:45 hours so that deliveries
occurring at or after this time, are unlikely to be to the detriment of
the local amenity and should be permiited. "

“Between 03.00 and 04:45 hours it is considered that delivery noise
would be to the detriment of sensitive receptors on the south side of
the A259, but that this could be satisfactorily dealt with if vehicles
immediately turned off their engines having arrived on site, with no
unloading/loading to occur until 04:45 hours.” Recommending that
these restrictions be secured by condition.

Summary of Sound Environment

c

In summary, both independent consultants concluded that deliveries
made after 04:45 would not unacceptably disturb the amenity of
nearby sensitive receptors as the existing background noise levels
were higher than that generated by the site.

In simple terms, it was found that traffic using the adjocent Dual
Carriageway that lies between the application site and the nearest
noise sensitive receptors generally increased during the morning to the
extent that by 04:45 noise generated by deliveries to the business
could not be heard.

Therefore any restriction of deliveries before this time would not be
necessary to serve the planning purpose of protecting the amenity of
nearby residents.
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Statement in support of Variation to Condition 2 of
Approval for Horlicultural Nursery at Quercus Nursery 4115

Condition 2

Condition 2 FG/95/16/PL states that;

“There shall be no deliveries undertaken between 1900 and 0600
hours” where the decision notice states the reason for the imposition

of the condition to be “In the interests of amenily in accordance with
Arun Local Plan policies QFE SP1 and QE DM1”

Policy QE SP1 states that, “The Council requires that all development PARTNERSH!
contributes positively to the quality of the environment and will

ensure that development does not have a significant negative impact

upon residential amenity, the natural environment or leisure and

recreational activities enjoyed by vresidents and visitors to the

District...”

Policy QE DMI1 states that “Developers proposing new noise
generating .. will need to be supported by.... A noise report which
provides accurate information about the existing noise environment,
and the likely impact of the proposed development upon....and any
mitigation measures required to ensure noise is managed to an
acceptable level...”

It is perhaps useful to look at the circumstances in which this condition
was included to better understand the reasons for its imposition.

Draft conditions 2 and 3 were included in the committee agenda which
stated that Condition 2: “more than 5 deliveries per week between
0500 hours and 0600 hours” and Condition 3 “There shall be no
deliveries undertaken between 1900 hours and 0500 hours” (note: the
draft conditions in the published officers report were amended
following the committee)

By way of explanation, the officer’s agenda report stated that “In
relation to delivery times, the restrictive condition suggested by the
Environmental Health officer would not be easily enforceable and not
clear. By inviting vehicles onto the site at 4am it is very likely that
deliveries will take place. Proposed conditions 2 and 3 include the
recommendations of the environmental health officer, but they have
been amended to simply restrict vehicles arriving before 5am” and
that “Subject to the imposition of appropriate conditions noise
generation would not adversely impact on residential amenity and the
proposal would be in compliance with policies HOR DM1 (i), DDM1,
QFE SPI and QF DM! of Arun Local Plan.”

The wording of this condition was debated by the planning committee
where the concern raised by councillors was in respect to noise
generated by early morning deliveries to the site “waking residents
up” and the draft condition 2 was removed and condition 3, renamed
as condition 2 and oltered to “no deliveries between 1900 houses and
0600 hours.” Without any re-consultation or the applicant given any
opportunity to make any further representation.
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Statement in support of Variation to Condition 2 of
Approval for Horticultural Nursery at Quercus Nursery 4115

Evaluation

Condition Tests

Paragraph 55 of the National Planning Policy Framework (NPPF)
provides 6 tests for the imposition of conditions on @ planning consent,
directly referencing circular 11/95: Use of conditions in planning
permission that in turn references the general criteria for the volidity DOUGLAS BRIGG
of planning conditions loid down by the courts. PARTNERSHI

oW

An assessment of FG/95/16/PL condition 2 compares against the 6
tests follows:-

1. Necessary
In considering whether o particular condition is necessary,
Circular 11/95 recommends thot authorities should “ask
themselves whether planning permission would have to be
refused if that condition were not to be imposed”

The stated aim of condition 2 is given in the reason on the
decision notice as “In the interests of amenity...” and it is

clear from the reports that this relates to noise generated by

the deliveries impacting on the amenity of residential

properties on the South side of the A259.

It is evident that a condition is necessary te control deliveries
that would cause an unccceptable level of disturbance to
nearby sensitive receptors.

However, this opplication does not seek to remove the condition,
only to amend the timing of the condition through a variation in
the wording.

The consultant and independent evidence from the council’'s own
Environmental Health Officers identify that the existing noise
levels rise significantly between 4am and 5am and by 4:45am
considered that delivery noise would be “wunlikely to be to the
detriment of the local amenity and should be permitted”

The Environmental Health officer also noted that without the
unloading, delivery lorries orriving on site and turning off their
engines were likely to be acceptable between the hours of
04:00 and 04:45.

Therefore the current wording of the condition exceeds what is
necessary to protect neighbouring amenity.

2. Relevant to Planning
It is clear that o condition to control the timing of deliveries that
would otherwise cause an unacceptable level of disturbance to
nearby sensitive receptors is relevant to planning.

Although it could be argued that control under statutory
nuisance regulations would also cover such circumstances aond
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Statement in support of VVariation te Condition 2 of
Approval for Horticultural Nursery at Quercus Nursery

that a planning condition should not duplicate the effect of
other controls. )

However, the adopted Arun Local Plan includes policies on the
protection of residentiol amenity and is potenticlly easier to
enforce that individual claims of statutory nuisance that can only
relate to a specific event and where such potential for nuisance
arises from a planning proposal it would be relevant to
planning for a condition to be imposed.

3. Relevant to the development to be permitted
The application {FG/52/18/PL) was for the amendments to
design approved under FG/95/16/PL which granted consent
for a Horticultural Nursery on the site.

The decision notice for FG/95/16/PL did not include any
conditions restricting the timing of deliveries on site or noise
generated by the proposals or operating hours of the site.

It could therefore be argued that the imposition of a condition
on FG/52/18/PL did not fairly relate to the proposals that
were the subject of the application and the opportunity to
impose such a condition had passed when the previous
application was approved.

However, application FG/95/16/PL included pre-
commencement conditions thot were not complied with and it
could therefore be argued that this consent had not been
implemented and it would therefore be reasonable to treat
application FG/52/18/PL as a ‘new application’, accepting
that the principle of development had been agreed.

4. Enforceable
The case officer's agenda report published before the
committee considered the enforceaobility of the condition when
looking af the Environmental Health Officer's recommendations.

5. Precise
Circular 11/95 uses the example of a landscape condition to
describe the problems with enforcing conditions which are not
‘precise’.

However, precision is also required to ensure that a condition
deals with the planning concern that is raised and in this case,
the timing of the condition is critical as the consultant reports
identify that the existing noise climote, changes through the
passage of time,

A small variation from the Environmental Health Officer's
observation of 4:45 to 05:00 may be considered acceptable as
a means of accounting for daily variation in results.

However, varying the condition from when the background noise
level had been observed by two independent consultants to rise
to the point that there would be no planning harm at 04:45 to
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Statement in support of Variation to Condition 2 of
Approval for Horticultural Nursery at Quercus Nursery

06:00 would not be considered sufficiently precise to meet the
NPPF test.

6. Reasonable in all other respects

Circular 11/95 states the first example of conditions being
found invaolid on grounds of unreasonobleness by the courts as
those conditions that "may be unreasonable becouse it is unduly
restrictive”, noting that “a condition should not be imposed if
the restriction effectively nullifies the benefit of the
permission.” And even where o condition does not nullify the
benefit of consent, it moy be unduly restrictive ond “may still
be so onerous that as a matiter of policy it should be avoided.”

As stated above, negotiations with planning officers during the
application identified a significant restriction on the opplicant’s
operation of their business reloted to the operoting hours of
HGV drivers ond the applicant’s business requirements, whereby
deliveries could not simply be 'moved to lotter in the day’ and
the officer's carefully worded condition sought to accommodate
the essential business requirement for on early morning
delivery.

The imposition of the time restriction on deliveries between
06:00 to 19:00 has o significant effect on the business, as o
result of the commercial requirements of the business, lacation of
suppliers and other legislative restrictions on the operating
hours of drivers of delivery lorries that would make compliance
with the condition all but impossible and nullify the benefit of
consent for the applicant’'s operation from this site.

The condition is therefore considered unduly restrictive, having
severe limitations on the applicants business without justification
and therefore unreasonable.

[n conclusion, as described on the decision notice FG/52/18/PL dated
13th December 2018, condition 2:-

- Exceeds what is necessary to protect residential amenity

- s insufficiently precise to address the matters relevant to
planning

- And is unreasonable in imposing unjustified, severe limitations
on the applicant's business.
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Statement in support of Variation to Condition 2 of
Approval for Horticultural Nursery at Quercus Nursery

Variation to Condition
Proposed Wording

‘There shall be no deliveries undertaken between 19:00 hours and 05:00
hours and no more than 5 deliveries per week (Tuesday to Saturday
inclusive) shall be undertaken between the hours of 05:00 and 06:00 hours.’

In addition to the deliveries allowed by the current wording, the proposed
variation to the condition wording would allow 1 HGV per working day
(Tuesday to Saturday inclusive) to deliver goods to the site between the hours
of 05:00 and 06:00.

As demonstrated in the sound report and independently verified by the
Environmental Health Officer, the amenity of local residents would not be
adversely affected by deliveries arriving, loading/unloading at the site
between the hours stated as the existing background noise levels exceed
those generated on site.

In simplistic terms, the ambient noise level generated by the A259 after 4:45
is greater than that generated by a delivery to the site and deliveries after
4:45 would not noticeably affect residents’ enjoyment of their homes.

While the existing wording of the condition fails the é tests set out in
paragraph 55 of the Natienal Planning Policy Framework, the revised
wording is:-

1. Necessary
The proposed condition wording would adequately protect the
residential amenity of noise sensitive receptors in the vicinity of the site
and is therefore necessary in the interests of planning.’

2. Relevantto Planning
The proposed condition is relevant to the interests of protecting
residential amenity in accordance with odopted planning policy.

3. Relevant to the development
The proposed condition is relevant to the development permitted in
allowing the applicant to operate their business as described in their
" application.

4. Enforceable
The proposed condition is enforceable.

5. Precise
The proposed condition wording is sufficiently precise and based on
independently verified data to protect residential amenity and enable
the continued operation of the applicant’s business.

6. Reasonable
The proposed condition, while restrictive on the applicant's business is
justified in its approach to protecting neighbouring amenity and not
unduly restrictive on the applicant’s business and therefore reasonable.

The proposed condition wording would therefore pass the tests set out for
the use of planning conditions in the National Planning Policy Framework and
retain the application’s compliance with planning policy.
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Statement in suppaort af Variation to Condition 2 of
Approval for Horticultural Nursery at Quercus Nursery 4115

Conclusion

The application site is adjocent to a busy dual carriogeway and noise
reports were submitted during the application process that accurately
identified the existing noise environment.

Concerns were raised chout the potential for noise generated by
deliveries to site, which were meosured and assessed in the noise
report and found to be below the ambient noise levels of the site in all DOUGLAS BRIGGS
but night time conditions. PARTNERSHIP

Draft conditions were recommended but o different condition was
imposed that restricted the timing of deliveries with the aims of
protecting residential amenity from the noise generated by these
deliveries.

The current wording of condition 2 was imposed against the advice of
planning officers and without the opportunity for the aopplicant to
maoke ony representations, is not justified by the identified impacts of
the development and fails to meet the & tests for the use of conditions
set out in paragraph 55 of the National Planning Policy Framework
{NPPF).

The applicant worked with officers of the council to altering the times
of deliveries to their business but there are limits to what can
reasonably be achieved.

The condition os currently worded is unduly restrictive, serving no
planning purpose and severely limits the applicant’s business.

The applicants previously agreed o carefully worded condition that
fully addressed the concerns raised, and this application therefore
proposes o variation to condition 2 to reintroduce the ogreed condition
wording to meet the reasonable needs of their existing successful lond-
based business.

The proposed variation of the condition will continue to protect the
residential amenity of neighbours, ensures that the development will
comply with plonning policies and meets the 6 NPPF criteria and
should therefore be approved.
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