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(:;R = | / G " MEMO

DISTRICT COUNCIL |
R 14 Décember 2007

FROM: = TO:

DelwyndJones -~ . MPorter

Planning Solicitor - - Planning Officer

Resources Department i : : B

Tel Ext 37737

REF: BNI4OIO7ICLECONSULTATION
ADDRESS : 43 HILL LANE BARNHAM =
NATURE OF USE : AGRICULTURAL LAND T0 CURTILAGE

1 ACKNOWLEDGEMENT AND TERMS OF ADVICE

Thanks for your recent consultation memo now returned together W|th your frle on Wthh
_ alone plus the authorities cnted this is based. : ’ :

2, GENERAL RECOMMENDATION

| recommend you refuse for reasons that foIIow subject to your f|nd|ng any contradlctory
: ewdence o : ~ -

I rely on you to tell me of any evndence indicating othen/vrse | suggest: that you as ‘a

planner.need to assess after a site visit the size and arrangements of the srte but solely on
the papers seen by me we have a case to refuse. : : " . :

3. DETAILS AND TESTS UNDER SS 191 TCPA 1990 AND CIRCULAR 10/97 ANNEX 8

(1) Tlme SS171 (1)- {3) and S191 TCPA 1990

The appllcatlon is for materlal change of use so the t|me IImit is 10'years "under"th_e.aboye.'
The tlme perrod is 7/1 1/97 ----7/1 1/07 ie 10 years to date of the appllcatron
The ‘evidence does’ nt satlsfy this test
~ The time Irmrts are not fulfllled due to the analysus of the ewdence below i
'l have at thlS date seen no contradlctory ewdence of th|s posrtlon I explaln why below

(2) Suffrcrency of Evrdence para 8. 12-8 22

The evidence judged on a balance of probabllrty and the above cntena is |nsuff|C|ent and is
~ imprecise and ambiguous.

Para 8.15 and the case of Gabbittass v SSE and Newham LBC 1985 JPL 630 referred to
there establishes that corroboration is not needed unless to resolve any ambiguity. S194 .



.  parts of the land being mowed by frien

- In partlcular your srte visit should helpy

. , 3
o TCPA 1990 states that it is a criminal offence to supply false or mlsleadlng information. So
. the applicants own uncorroborated evndence and unsworn ewdence via letters is suffrcrént

for these purposes.
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The evidence consists of 2 statutory declarations by GR Strotton son of the last owner who

knew the land from 1955 — 2006 . He

refers to the land being used as smaltholding ,then

* as childrens play ground recreatron area and orchard vegetable garden .

-The otheris a statutory declaratlon by

the present owner-J Harmston who knows the

property 2006 to date who refers to areas of the land used as “laid-to grass W|th vegetable

area

Nerther f|le presented has a plannlng b

PRINCIPLES OF CURTILAGE

| refer to EPL Vol 5-'para 38-2055 in fu

and then refers to Strottons evndence

nstory though BN/1/07 does have letters referrlng to

ds of the elderly preVIous reS|dents

II tor ’these

In essence a cartllage is a small area around a dwelllng or other burldrng and used in

‘connection with it . “Small “ will vary wi
ownership nor with boundaries and bo

- define it . The cases listed illustrate ter

and “grassed recreation areas “ which’

“Inthe present case the land has areas

garden ie areas perceived or defined a;

boundary of the whole Consequently i
site as a matter of fact and degree if th
appearance :

ith each case . Curtilage is not co terminous with .
undaries/barriers and markers are not needed to .
nis courts (Mc Alpine and James ) swimming pools
were heId on the facts not to be cartllage

used as orchard, recreatlon area ,vegetable

s having certain clear uses within the larger ,
t must follow that cartllage cannot cover the whole
e areas are so deflned or have such an

f._l,

‘ The case is not _rnade out for the‘ whote[ area to be used "cartilag_e. '

4.FURTHER EVIDENCE

lrelyon you to show rne any fresh ‘evrd

and fact of uses within the land mcludm

~ area

5.TERMS .

1.
2.

- whole land as cartilage
3.

refuse '

»- and the facts of the case includi

ref/igdr/lprec/pl/cleudetcmodelmem

the applicant has failed to prove
land edged red is used as cartila

ence WhICh may alter the tenor of this adwce

/ou to use plannlng Judgement to assess degree
g cartilage orchard vegetable garden recreation

the applicant has falled to prove on a balance of probabrlltles ten years use of the

on a balance of pro_babilities that the Whole_ of the
ge having regard to case law ,general principles

ng appearance and varying uses of the land




