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Daar Mr Chapman,

RE:; Land West of New Barn Lane, Bersted

{ write In relation ¢ the above site and our recent communication concermning the validity of the
application (BE/T8ME/RES). As vou are awars the position of the Local Planning Authority (LPA) is
that the time period for the submission of the reserved matters application

A .73 application under reference BEMSMT7/PL relating to conditions 3 {approved plans) and 23
{vehicular access) imposed under reference BE/M42/15/0UT was approved conditionally on 5 May
2017 with 28 Conditions and 7 informatives. This included Conditions 1 and 2 which used the exact
same wording as those originally imposed under reference BE/142/18/0UT.

Under .73 the variation of those conditions is expressly prohibited and, therefore, the Councll, as
the LPA, had no power 1o vary them.

Conditions 1 and 2 of the permission granied under .73 of the Town and Country Planning Act
1900, dated 5" May 2017, must be read in light of the decision in F{on the application of Reid} v
Secrstary of State for Transport, Local Government and the Regilons [2002] EWHC 2174 and ths
statufory provision providing the same time limits as they did under BEM42/15/0UT.

Given that you are unable o vary the time limils through a .73 applicalion, you proposed that the
Council could accept an application to vary the Conditions under Section B6A on the basis that the
extension of ime would be a non-material variation.

Two decisions have been provided from other Local Planning Authorities who have been willing to
accept such variations o condiions relating to the time for the submission of Reserved Matlers
application and commencement date. MHowever, these are decisions which have not been tesied
through the courts and do not consider the interaction between 58684 and 5.73 of the Town and
Country Planning Act 1980, Thersfore, these decisions can be given no weighl beyond
acknowiedging that # has happened elsewhere.

Further, 5.98A of the Town and Country Planning Act 1880 must be read in light of .73 and,
therefors, as thers is a prohibition under .73 i cannet be avoided by treating an application to vary
the conditions as non-material amendments under 5.864,
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Given the above the current reserved matters application under reference BE/FS/1E/RES is invalid
by virtue of the wording of Condition 1 imposed under reference BE/M42/18/0UT. Therefore, this
application will be made invalid and the planning fee refunded.

In order to amend the layoul of the proposed development o incorporate the 10 additional
dwellings, it will be necessary to submit an application for full planning permission for a tolal of 100
cdwellings. This is the only way 1o regularise the scheme which is intended for implementation.

Should the implementation of the amended layoul continue without being reguilarised then the LPA
wili have no option but fo take further enforcement action.

{ also wish {o provide an updale in refation to BE/M17/18/DOC specifically in relation to Condition §
{Surface Water Drainage). | am aware thal the most recent drainage plan has proposed the
removal of a number of frees proposed within the approved landscaping schame along the north-
wesism boundary in order fo avoid conflict with the altenuation tanks in this area. This resulls in a
corflict between the approval under BE/113/17/RES and the proposed DOC.

Given the conflict of the drainage layout with the approved landscaping scheme, Condition § cannot
he discharged untif this matter is regularised. However, you are now in a position where you are not
able to amend this by way of a further reserved matters application under 5.73 or 5.98A nor would
the LPA view the landscape amendments as non-malerial,

The only means by which this conflict could be addressed would be through the amendment of the
drainage strategy. Our drainage engineers have confirmed that they would require a3 5m sasement
between the frees and atienuation tanks in order 0 avoid this conflict.

Given that it is not possible to discharge the ouistanding drainage conditions al this time, the Local
Manning Authority will be seeking an injunction to prevent development of the site until such time
as planning permission has besn obtained for the development or the outsianding conditions have
been discharged. It is anticipated that papers associated with this will be served by the 7
December 2018,

The Council is happy to meet {o discuss how you resolve all of these complicated issues that have
arisen as a result of you not getling alf of the requisite permissions in place prior 10 the
commencement of development. Howsver, my view at this time is that

L in order fo get all of the requisite conditions discharged so that you can implement
BE/M42MS/0UT & BE/MINT/RES, vou will nead to amend the proposed drainage scheme
o accord with your reserved maliers approvals.

i, i you wish fo pursue s different scheme for 100 dwellings, on the sile, you wil need a
completely new Full planning application for these 100 dwellings.

{ have to be very clear al this point that the LPA will {ake the required enforcement action to ensure
that these matiers are fully rescived before any Turther development is able o proceed on this sits.

Yours Sincersly,

Neit Crowther
Group Head of Planning
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