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NATIONAL HOUSE BUILDING COUNCIL.

AGREEMENT

under Section 38 of the Highways
Act 1980 and Section 1 of the Localism Act 2011
and Section 87 of the New Roads and Street
Wotks Act 1991
in connection with land cast of Roundstone Lane
{Swanboume Park) Angmering Litehampton
West Sussex.

ARUN DISTRICT COUNCIL A/67/18/DOC



2.6

2.7

2t Janvov xj e
Parties:
the "Developer” means BDW TRADING LIMITED (Company Registration Numtber:

(13018173) whose registered office is at Barratt House Cartwright Way Forest Business
Park Bardon Hill Caatville Leicestershire LE27 1UF of the first part
the "Couneil" means WEST SUSSEX COUNTY COUNCIL of County Hall

Chichester West Sussex PO19 1RQ of the second part

the “Surety” means NATIONAL HOUSE BUILDING COUNCIL (Company
Registration No: 320784) whose registered. address s NHRBC House Davy Avenue
Knowlhill Milton Keynes Bucks MK5 8FP of the third part

Infernretation:

IN this Agreement ualess otherwise stated the following expressions where the context
so admits shall have the following meanings:

The “CDM” means the Construction (Design and Management) Regulations 2007, the
Construction (Desigrn and Management) Regulations 2015, and the Construction
{Diesign and Management} Regulations 2013: Transitional arrangements

a “Competent Person in Heslth and Safety” means an employee/coniractor/
consultant with health and safety traming experience and gualifications

the "Pirector of Law Assurance and Strategy' means the Director of Law Assurance
and Strategy for the time being of the Council or any other officer of the Council
authorised by him

the "Drawing” means the drawing pumbered 22067-421 Rev H annexed to this
Agreement and signed by or on behalf of the parties to this Agreement and any amended
such Drawing signed by or on behalf of the Proper Otficer

the “Electrical Connection Certificate” means schedule of test resulls and particulars
of electrical installation confirming compliance with the Electricity at Work Regulations
1989

the "Estimated Section 38 Works Cost" is the sum of one million four hundred and
forty thousand six hundred and thirty one pounds (£1,440,631) being the amount which
is in the opinion of the Proper Officer the cost of carrying out the Section 38 Works

within the perfod specified in Clause 4.1
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2.14
2.15

2.16
2.17

219

the "Final Certificate” means the certificate to he issued on satisfactory completion of
the Section 38 Wotks in accordance with Claose 18

the “Highway” means an existing highway maintainable at the public expense

the “Highway Drainage” means the highway drainage depicted in blue on the Drawing
the “Illuminated Equipment” means the lighting and/or electrical bollards or beacons
veferred to in Clause 10 which is to be installed by the Developer under this agreement
the “Land” means land east of Roundstone Lavne (Swanbowrne Park) Angmering
[itdehampton in the County of West Sussex which is shown for the purpose of
identification only by red edging on the anpexed Location Plan

the “Location Plan” means the means the drawing numbered 22067-425 annexed to
this Agreament

the “Maintenance Period” means the periods specified in Clause 16

the *Part 1 Certificate™ means the certificaie to be issued on satisfactory completion of
the Part 1 Worlks in accordance with Clause 14

the “Part 1 Works” means {he works referred to in Part 1 of the First Schedule

the *“Part 2 Certificate” means the certificate to be issued on satisfactory completion of
the Part 2 Works in accordanee with Clause 16

the “Part 2 Works” means the works referred to in Part 2 of the First Schedule

the “Proper Officer” means any officer of the Council for the time being appointed for
the purposes of this Agreament or of any provision contained in this Agreement

the “Road” means the carriageways and footways of the Road referred to in this
Agfeément including any off-site highway drainage shown on the Drawing and includes
the footpaths street Highting all verges service strips service margins vehicular crossings
road surface water drainage system (if any) and all other ancillary items

the “Section 38 Works” means the works under Section 38 Highways Act 1980
specified in the First Schedale for the making up of the Road

the "Section 38 Werks Specification” means the edition of the publication entitled
West Sussex County Council Specification for the Construction of Residential Estate
Roads and dated 1st Angust 1991 a copy of which the Developer hereby acknowledges
hasg been supplied to him

the "Statutory Undertaker" means a "statutory undertaker” as defined in Section
329(1) of the Highways Act 1980 and shall include persons authorised under any
enavtment to carry on an undertaking for the supply of electricity gas water and any

sewerage undertaking and shall alse include the Environment Agency the holder of a

b3
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licence to operate telecommmumication systems the Civil Aviation Authority and the
holder of a licence to supply cable television

the “Street Lighting Service Provider” means the approved service provider for the
ongoing management of the THuminated Equipment

references 1o clauses subsclauses annexures and schedules are unless otherwise stated
references to clauses sub-clauses recitals antexures and schedules to this Agreement

the singular number shall include the plural number and the masculine and neuiral

genders shall include the feminine gender and viee-versa

Backgound:

THE Couneil is the Local Highway Authority for highways in West Sussex

THE Developer is the estate owner in fee simple absolute in possession of the Land
registered under title number WSX332978 at HM Land Registry which includes the

stie of the proposed Road shown coloured pink grev and green on the annexed

Dirawing numbered 22067-421 Rev H and all other land required for the Section 38
Worlks referred to in this Agreement and wishes tomake up the Road so that it shall
become a highway or highways maintainable at the public expense

THE Developer has requested that when the Section 38 Weorks have been executed and
maintained the Council shall undertake the maintenance of the Road as a highway
mairtainable at the public expense which the Cousncil have agrsed to do upon terms and
conditions contained in this Agresment

NOTICE of this Agreement and the terms and conditions eontained within it shall be

entered in the Register of Local Land Charges

THIS Agreement is made pursuant to Section 38 of the Highways Act 1980 Section 111 of the

Local Government Act 1972 Section 1 of the Localisim Act 2011 Section 87 of the New Roads

and Street Works Act 1991 and Section 33 of the Local Government (Miscellaneous Provisions)

Act 1982

IT IS HEREBY AGREED AND DECLARED by and betwsen the parties to this Agreement

as follows:
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4.1

4.4

4.5

4.7

3.1

Developer’s Liability:

THE Developer shall varry out and complete the Section 38 Works at the Developer’s
expense in a good and workmanlike masner and with proper matetials in accordance in
all respeets with the Seetion 38 Works Specification and the Drawing to the satisfaction
of the Proper Officer within ten (10} calendar months from the date of this Agreement
THE Part 1 Works shall be completed within three (3) calendar months from the date of
this Agreement and the Part 2 Works shall be completed within seven (7) calendar
months of the date of issue of the Part 1 Certificate

THE Developer shall notify the Proper Officer in writing by letter not Jess than 7 days
prior to the commencement of the Section 38 Works

WITHOUT prejudice to any other remedy of the Couneil the Proper Officer may at any
time by notice to the Developer grant an extension of time to complete the Section 38
Works for such period of time as he shall in his absolute discretion determine provided
alvays that the Surety does not ebject to any such extension

THE Developer shall cause all foul sewers surface water sewers highway drains gas and
water mains electricity cables television communication cables and/or ducting to be laid
under the Road together with all necessary connections from them to the Highway
boundary to the satistaction of the Proper Officer before the foundations of the Section
38 Works are laid and also cause the connections from electricity cables to the street
lighting columns to be laid before the paving of any footway or eyeleway is earried out
THE Developer covenants with the Council that upon the completion of this Agreement
the Developer will pay the legal costs of the Council involved in the preparation and
execution of this agreement

THE Developer undertakes not to cause any vehicular traffic restriction or interruption
on the Highway not to cause pedestrians to cross the carriageway of the Highway during
the bours of 7.00 am. to 9.00 am. and 4.00 pam. to 6.30 p.o. on Mondays to Pridays
and duoring the hours of 9.00 am. to 6.00 pm. on Saturdays in direct or indirect
connection with the construction of the Section 38 Works without the prior written

consent of the Proper Otficer

Suspension of the Section 38 Works:

THE Developer shall in the event of it suspending construction of the Section 38 Weorks
for a peried of more than two weeks give to the Proper Officer notice in writing of such

suspension not Iess than seven days prior to the commencement of such suspension and
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5.2

6.2

shall give to the Proper Officer notice in writing by letter of ifs intention to re-
commence the Section 38 Works not less than seven days prior to such re-
commencement

IN the event of failure by the Developer to notify the Proper Officer in accordanes with
Clauses 4.3 and 5.1 the administration and inspection fee referred to in Clause 27 shall
be increased by such amount as the Proper Officer in his absolute discretion may
consider necessary to reimburse to the Council any additional cost ineurred by it in
inspecting the Works by reason of such failure and any such additional amount shalf be

paid by the Developer within twenty-eight days of receipt of an invoice

F‘éatm‘es:

THE Developer undertakes that in the event of the Proper Officer employing a suitably
qualified agent to check any feature (the “Features™) included as any pait of the Section
38 Worlks or that is under or over the Highway and/or the Road and which in his sole
judgment requires specialist knowledge to check the design of the Features in order to
pain technical approval of the Features it shall reimburse to the Council all costs
incurted by it in its endeavouts to gain any such technical approval within twenty-cight
days of receipt of an invoice

THE Developer shall notify the Proper Officer in writing by letier not less than 48 howrs
prior to the commencement of all stages of excavation and concrete operations

goncerned with the Features

Declaration:
THE Developer declares and warrants to the Council that he has and will throughout the
duration of this Agreement maintain full right Hberty and consent to carry out such

works as may be necessary to connect the Road to a vehicular Highway

Variation of Designe

THE Developer undertakes that it will gt no cost to the Council vary the design of the
Road should any unforeseen circumstance prejudice the infegrity of the Road 1f the Road
were to be constructed in the position and format shown on the Drawing and any such

revised design shall be to the satisfaction of the Proper Officer
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1.

13

Statutorv Undertakers — Connections to Existing Sexvices:

THE Developer shall before connecting the Road with any Highway give notice to each

person board or sutherity being the Statutery Undertaker for the time being of any

service or services laid in upon or under such Highway of the proposal to make such

connection as if the connection were a work to be executed for road purposes or were
mentioned in Sections 48(3) and B4(1}) of the New Roads and Street Works Act 1991

THE Developer shall indempify the Council in respect of the cost of any works or
measures considered necessary by any Statutory Undertaker in consequence of the
proposal 1o make such conhection as set out in Clause 4.5 and shall notify the Proper
Officer in writing not less than 28 days prior to the commencement of any work

connected with Satutory Undertakers® equipment located in on or under any Highway

Hinminated Equipment Inspection

WITHIN 14 days of receipt of an invoice the Developer must pay to the Council the cost
of any DNuminated Equipment inspection that has been carried out by the Couneil’s

Street Lighting Service Provider

Keeping the Highway Clean:

PRIOR to the commencement of the Section 38 Works the Developer shall provide
suitable vehicle and wheel eleaning apparatus on the Land and shall ensure that such
apparatus is maintained in good and usable condition and used by all vehicles
immediately before leaving the Land to prevent mud or other materials being deposited

on the Highway

Agcess to the Site:

THE Developer shall during the carrying out of the Section 38 Works give to the Proper

Officer and any other officer of the Council access to every part of the Land for the

purpose of inspecting the Section 38 Works and all materials used or intended tobe ysed

for the purpose of the Section 38 Works

Procedure for Inspection and Issue of Certificates:

WITHIN fourteen days of receipt of a written application by letter from the Developer
for the issue of & Part | Certificate or Final Certificate pursuant to this Agreement and

within twenty-cight days of a written application by lstter from the Developer for the
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14.

issue of a Part 2 Certificate pursuant to this Agreement the Proper Officer shall inspect
the works to which the application relates and where necessary provide the Developer
with a definitive lst in writing by letter of any remedial works required to be carried out
before the issue of that Certificate and any such remedial works shall be subject to the
same inspection procedure detatled i this Agreement witll such fime as they shall be
completed to the satisfaction of the Proper Officer who within twenty-cight days shall

issue the relevant Certificaie

Part 1 Certificate:

ON the completion of the Part 1 Works to the satisfaction of the Proper Officer
including confirmation of a satisfactory Huminated Equipment Inspection the Proper

Officer shall issue his Part 1 Certilficate to the Developer

Oecupation of Buildings:

NO dwelling erected by the Developer or on its behalf fronting adjoining or abutting or

having aceess on to the Road shall be occupied until;

{a) the Proper Officer has issued his Part 1 Certificate in respect of the Road or such
part of the Road as will provide the occupier with access to a vehicular Highway
and where applicable a base course pedestrian access to such Highway has been
provided and

(by  the Road or such part of the Road has operational street lighting columns erected

in accordance with the Section 38 Works Specification and the Drawing

Part 2 Certificate:

ON completion of the Part 2 Works to his satisfaction the Proper Officer shall:

{ay it any sewer constructed under the Road under an Agreement under
Section 104 of the Water Industry Act 1991 has been certified as being
or having been on maintenance; and

{(b) on receipt (in electronic format unless apreed otherwise by the Proper
Officer) of an Electrical Connection Certificate

{c) on confirmation of a satisfactory IHuminated Equipment Inspection

(d) on completion of the Stage 3 Safety Audit remedial works (if any) to his
satisfaction issue his Part 2 Certificate to the Developer and from the

date of the Part 2 Certificate:
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18,

(it}

(iit)

the Maintenance Period shall comumence to run for a period of

twelve calendar months or in the event of construction vehicles
continuing to travel along the Road such longer period as the
Praper Officer may determine

the Road or Roads shall become a highway and remain forever
apen for use by the public at large

the Developer shall remain the street manager for the purposes of
Section 49(4) of the New Roads and Street Works Act 1991 and
any statutory modification or re-enactment. thereof umiil such
time as the Road shall become a highway maintainable at the

public expense

Obligations During the Maintenance Period:

DURING the Maintenance Perlod:

(@)

(b}

Final Certificate;

the Developer at its own expense shall maintain the Section 38 Works inchuding
all grassed and planted areas and carry out such routine maintenance as may be
necessary to facilitate use by vehicles and pedestiians

the Council at its own expense shall undertake routine maintenance of and be

responsible for payment for energy for all street lghts and illuminated teaffic

PRIOR to the expitation of the Maintenance Period the Developer shall without delay

and st its own expense reinstate and make good any defect or damage which may have

arisen from any canse whatsoever or be discovered during the Maintenance Period

(including any defect in or damage to the road surface water system) of which it has

been notified in writing by the Proper Officer so that the Works comply with the Section

38 Works Specification and then provided that:

(&)

(&)

the Developer has pe 2 Council all an e to : 1 wibegd
ingLucing Fol THE RVOIDANCE ig QOUET thp Comiibec
e naar 2Py et foyable unRes Clase 29

any necessary reinstatement or other works (including the Stage 3 and/or Stage 4

Agreement;

’

d 1o the Council all amounts due to the Council under this

Safety Audit remedial works if any) have been completed to the satisfaction of
the Proper Qfficer,

the Road connects divectly to a vehicular Highway;
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202

{d the Developer has delivered to the Proper Officer drawings showing the Section
38 Works as constructed and an electronic plan showing the layout of the Road
in accordance with the format described in the Second Schedule;

{€) any sewers constroeted under the Road under an agreement under Section 104 of
the Water Industty Act 1991 have been certified as being adopted by the
Statutory Undertaker and verification of such certification having been provided
by the Developer at its own expense to the Proper Officer

(H the Council’s Street Lighting Service Provider has provided coufirmation of a
satisfactory Huminated Bquipment Inspection,

the Proper Officer shall issue his Final Cettificate relating to Section 38 Works to the

Developer and shall release the Swrety from all Hability in connection with Works

Adoption:
UPON the issue of the Final Certificate the Road shall become a highway maintaivable

at the public expense

Part or Parts:

DESPITE anything previously contained in this Agreement the Developer may from
time to time during the currency of this Agreement apply to the Proper Officer for his
Part 1 Certificate or his Part 2 Certificate in respect of any part of the Road (being the
whole width of the Road between points to be defined in the application} and if the
Proper Officer shall be satisfied that the part so defined is in all respects suitable to be
treated as a separate road for the parposes of construction and adoption in accordance
with the several provisions contained in this Agreement then be shall issue a separate
Part 1 Certiticate or Part 2 Certificate as the case may be in respect of that part

THE same proceedings may then be taken in respect of the said patt of the Road as if

the said part were the subject of a separate Agreement under which the terms of this

Agreement applied to the said part separately from the remainder of the Road but

without prejudice to the application of this Agreement to the remainder of the Road and
the lighility of the Surety shall be reduced as agreed by the Proper Officer with the

Developer
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22,

2

4.

24.1

rants of Rights of Drainage:;
BEFORE the issue of his Final Certificate by the Proper Officer the Developer shall

without cost ie the Council execute or procure the execution by all necessary parties of
such deeds as are in the opinion of the Council necessary to secure to the Council full
drainage rights in respeet of such parts of the surface water drainage system of the Road
that are sifuate outside the limits of the Road

THE Council shall not be Hable forthe payment of compensation or legal or any other
costs or fees arising on aceount of the execution of any such deeds referred to in Clause

211

Tasenent
THE Developer and thelr successors in title HEREBY GRANT unto the Council its
servants agents and workmen the right to enter upon the land shown colouwred orange on
the Dvawing with ot withoof plant machinery in order to inspect maintam repail renew

or replace the Highway Drainage and the Developer hereby covenants that in the event

of the sale of its frechold interest in the land coloured orange ov the Drawing or any part

thereof it will be made a condition of sale that the purchaser of the land coloured orange
on the Drawing or any part thercof shall grant the aforesaid right to the Council at nio
cost to the Comeil AND requite any subsequent purchaser of the freehold interest of the
fand colowred orange on the Drawing or any part thereof to grant the aforesaid right to

the Council at no cost to the Conneil

Proper Officer’s Powers;

SUBJECT to Clause 38 any decision of the Proper Officer under the provisions of this

Agreement shall be final and binding upon the parties to this Agreement

The Management of Health and Safety at Work:

THE Developer shall comply with the Health and Safety al Work efc Act 1974 and all
other current relevant legislation approved codes of practice British-Furopean
Harmonised Standards and relevant industry best guidance applicable o the safe
undertaking of the Section 38 Works

THE protection of the general public is to be given paramount importance by the
Developer and the particular attention of the Developer is drawn to the following non-

exhaustive st of legislation most applicable to highway works and with which the

« 18-
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Developer is to comply as a condition of this Agreement:

1. Chapter 8§ — Traffic $igos Manual 2009

2. The New Roads and Street Works Act 1991 and Approved Code of Practice ~
Safety at Street Works and Road Works (2013)

3 The Construction (Design and Management) Regulations 2007 and Approved

Code of Practice and Guidance 2007, The Construction (Design and
Management) Regulations 2015 and suite of guidance notes, The Construction

(Design and Management) Regulations 2015: Transitional arrangements

4. Traffic Signs Regulations and General Directions 2002

5. The Lifting Operations and Lifting Equipment Regulations 1998

&, Provision and Use of Work Equipmeni Regulations 1998

7. The Management of Health and Safety at Work Regulations 1999

8. The Control of Substances Hazardous to Health Regulations 2002

9, The Control of Substances Hazardous to Health (amendments) Regulatious

2004
FOR THE AVOIDANCE OF DOUBT by entering into this Agreement the Developer
confirms that he has provided to the Council evidence in writing of his inforining the
Health and Safety Executive that the Developer has been appointed as Client for the
purposes of the CDM AND that the County Council shall have no responsibility to act

as Client under the said CDM

Competence of Contractors Engaged on Hichway Works;

THE Developer shall have suitable and sufficlent safe working systeras in place for

eusuring that all contractors engaged on the Section 38 Works are competent to fulfil
their relovant functions pursuant to the CDM and any other applicable legislation and
subsequent amending legislation and evidence of the existence of such systems shall
be provided to the satisfaction of the Proper Officer at the Proper Officer’s request
THE Developer shall ensure that a Competent Person in Health and Safety is
employed until the issue of the Final Certificate

THE Developer shall appoint a supervisor qualified in accordance with the provisions
of Section 67 of the New Roads and Street Works Act 1991 and any subsequent

aimending legislation until the issue of the Final Certificate

e
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28,
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282

Periodic Inspection of the Works:

THE Developer shall permit the Propee Officer to have unfettered access to all parts
of the Section 3§ Works and the Land for the purpose of the giving of health and
safety advice and taking any action deemed necessary by him to ensure the protection
of the gengral public employees of the Council and others as applicable having regard
to the principal/main contractor’s obligations and responsibilities under health and
safety legislation

THE right of the Proper Officer to enter upon the site of the Works and his takiog or
requesting actions that in his absolute discretion are necessary for reasouns of bealih

and safety shall not in any way lessen the primary obligation of the Developer or that

of apy contractor i its employ to comply with all health and safety legislation

Health and Safety File:

THE Developer confirms that he has the competence to perform the duties imposed
on a client by the CDM

THE Developer is hereby appointed pursuant to regalation 4 of the CDM to act as the
enly client in respect of the Section 38 Works

UPON the issue of the Final Certificate the Developer shall provide the Couneil with
information from the health and safety file (as defined by the CDM) which is relevant
to the Section 38 Warks

THE information content shall be as defined by the Approved Code of Practice and

(Guidance to the CDM and as specified by the Proper Officer

Administration and Inspection Fee:

ON or before the execution of this Agreement the Developer shall pay to the Council
the sum of one hundred and twenty nine thousand six hundred and fifty six pounds
(£129,656) in respect of the costs incurred by the Council in administration and in
inspecting the Section 38 Works being 9 per cent of the total of the Estimated Section
38 Works Cost of which the Develaper has already paid sixty four thousand six hundred
and nineteen pounds and ninety six pence (£64,619.96)

RECEIPT by the Couneil of the payment of such sum shall not create any contractual
relationship between the Council and the Developer nor absolve the Developer from any

ligbility or obligation imposed upon it by the terms of this Agreement or by statute or at

common law and the Council will not be Hable for any loss darsage or injury which the
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3.
30.1

Developer may sustain by reason of insufficient or fanlty inspection of the Section 38

Waorks by the Couneil

T\ X
Commuted Maintenance Payments EQSLK i\i e \{iﬁ“ﬁ L& {% U‘ﬁiﬁ’
ON or before the excention-afithis %meﬁi the Developer shall pay to the Couneil

the sum of one hundred and thirty three thousand six hundred and sevenly pounds
(£133,670) based upon the Council’s estimated extraordinary costs of maintaining the

following things:

(a) 31 soakaways at £4,100 each; and
b) 73 trees at £90 each.

Surety’s Obligations:

IF the Developer at any time fails to perform or observe any of the conditions
stipulations or obligations on its part contained in this Agveeraent or if a receiving order
in bankrupicy is made in respect of the Developer’s estate or if the Developer is being
wound up or if the Developer enters into a composition or scheme of arrangement
{otherwise than for the purpose of reconstruction or amalgamation) the Director of Law
Assurance and Strategy may without prejudice to any statutery rights or powers or any
other right claim or remedy under this Agreernent send to the Surety notice in writing
(the “Default Notice™) containing details of the work (the *Default Work™) to be carried
out in order that the Works may be executed or completed as the case may be in
accordance with this Agreement together with the following sums {the “Default Cost™):-
{a) an estimate by the Proper Officer of the cogt of carrying out the Default Work
including where necessary provision for a Stage 4 Safety Audit; and
(b) the cost of maintaining the Section 38 Works for the Maintenance Period; and
{¢) a statemett of the amount of the usual establishment charges of the Council
which cost
@) shall not exceed the sum of one million four hundred and forty thousand
six hundred and thirty one pounds (£1,440,631) being the Estimated
Section 38 Works Cost
(i)  shall not exceed the sum of seven hundred and twenty thousand three
hundred and fifteen pounds and fifty pence (£720,315.50) on and after
the tssue of the Part 1 Certilicaie

13-
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304

30.5

(ii)  shall not exceed the sum of three hundred and sixty thousand one
hundred aud fifty seven pounds and seventy five pence (£360,157.75) on
and after the issue of the Part 2 Cextificate

WITHIN twenty-cight days after the Surety has received the Default Notice the Surety

shall —

(a) pay the Default Cost to the Couneil; or

(h)  send to the Council notice in writing {the “Surety’s Counter Notice™) of the
intention of the Surety to carry out the Defanlt Work

IF the Surety having sent the Surcty’s Counter Notice to the Council fails to start the

Defanlt Work within fifty-six days after the Surety received the Defanlt Notice the

Surety shall without delay pay the Default Cost to the Council with simple interest

fhereon at a tate of two per cent above the three month London Interbank Offer Rate

calculated from the daie en which the Surety received the Default Notice

IF the Surety having sent the Swrety’s Counter Notice to the Council starts the Default

Work and the Default Work is not completed within four months after the Surety’s

Counter Notice was received by the Council or within such further period as may be

agreed by the Proper Officer the Surety shall subject to Clause 30.5 on demand by the

Director of Law Assurance and Strategy pay to the Council without delay such sum as

the Proper Officer may determine as being the cost of carrying out any Default Work not
carried out by the Surety or the cost of maintaining the Works for a period of twelve
months prior to the Road becoming maintainable at the public expense as may be the
case {or .:15 being the cost of both) and also pay to the Couneil the amount determined by
the Proper Officer and the Director of Law Assurance and Strategy as being the amount
of the appropriate vsual establishmeunt charges of the Council

THE sum payable ander Clavse 30.4 shall not exceed the Default Cost and the covenant
in Clause 33 shall apply with respect to such sum and on the issue of the Final

Certificate the Surety shall be released from all liability under this Agreement

Determination by the Comnuils

IF the Developer fails o perform or observe any of the conditions stipulations or
obligations on its part contained in this Agreement or if a receiving order in bankruptey
is made against it or if the Developer is being wound up or if the Developer enters into a
composition or scheme of arrangement (otherwise than for the purpose of amalgamation

or reconstruetion) the Counctl may without prejudice to any of their rights claims or
: g i 3 :

< ¥4 -
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2.

remedies agatnst the Developer in respect of such non-performeance or non-observance
determine this Agresment (except for Clauses 30 32 and 33} by notice in writing signed
by the Director of Law Assurance and Strategy and delivered to the Developer ot sent by

post to the address stated in this Agreement

Power to Execute Works in Default:

WITHOUT prejudice to Clauses 4 and 31 if the Developer fails o execute or complete
the Works in sccordance with the Developer’s obligations contained in this Agreement
the Conneil shall after not less than twenty-eight davs notice in writing to the Developer
be entitled to execute or complets the Section 38 Weorks in default by its own eruployess
or by contract or otherwise and 10 recover the cost as certified by the Proper Officer

from the Developer

Council’s Covenants;

THE Council hereby covenants with the Developer and with the Surety for the benefit
of all building plots fronting adjoining or abutting or having access onto the Road and
for cach and every one of them:

(a)  to use its best endeavours in consultation with the Surety to mitigate any loss or
damage sustained by reason of any default by the Developer by taking such
reasonable steps as the Council shall think fit

(b} toapply all monies received from the Surety towards the expenditure involved in
gxecuting of comp'lé‘timgﬂm works to which the payment velates and maintaining
and making good all defects for a period of twelve months after completion and
the amount so received shall be deducted from any sum which would otherwise
be recoverable from the owners of premises fronting the Road under the
provisions of the Highways Act 1980 or any other Act for the time being in force
replacing or amending the same

in the event of the sum paid by the Surely to the Couneil exceeding the cost of

==
3]
N

executing or completing the Works and maintaining and making good all defects
as set out in this Agreement together with the amount of the Council’s usual
establishment charges to repay to the Sorety within twenty-cight days after the
Road become maintainable ai the public expense the amount of such excess with
interest calculated at half-yearly rests on the unexpended balance for the time

being of the sum paid by the Surety to the Council at the rate of inferest

3

e

b
s
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prevailing fiom time to time on mounies held in a deposit account with the
Council’s bankers

(@)  that the Final Certificate will be issued in accordance with this Agreement and.
that the Surety will be released from all lability under this Agreement in

accordance with this Agreement

Specification to Take Precedence:

IN the event of any conflict between any provision of the Section 38 Works
Specification and anything shown on the Drawing ineluding any details or particulars
the provisions of the Section 38 Works Specification (together with any applicable
supplemental specification details pot covered by the Section 38 Worky Specification)

shall iake precedence over any such thing details or paticulars and over any

specification produced by the Developer or its agent

Indemnities:

THE Developer shall indenanify the Council in respect of any actions charges claims
costs damages demands expenses -or proceedings (including claims relating to the
infringsment or disturbance or destruction of any right easement or privilege) arising out
of or in connection with or incidental to the carrying out of the Works and their

subsequent use other than those atising out of of in consequence of any act or defanlt of

the Couneil

THE Developer shall indemnify the Council in respect of claims for compensation
tnder Section 10 of the Compulsory Purchase Act 1965 and claims under Parts Land II
of the Land Compensation Act 1973 arising out of or in-connection with ot incidental fo
the carrying out of the Works and their subsequent use other than those arising out of or
it consequence of any act or default of the Council

FOR the aveidance of doubt such indemnification referred to in Clause 35.2 includes
compensation payments under Part I of the Land Compensation Act 1973 and all fees
reasonably incurred by claimants and those of the Council or its agent or eontractor in
negotigting any claims {(together with Value Added Tax payable upon the claimants’
professional advisors™ fees) and statutory interest payments to claimants and their
professional advisors together with the Council’s reasonable legal costs in making such

payments of compensation fees and interest

- 16-
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Materials Sampling and Testing:

THE Developer shall pay for the cost of sampling and testing the malerials used or
tntended to be used in the Works as required by the Proper Officer whether carried out
by the Developer or in his absolute discretion by the Praper Officer and the Developer
shall if it has carried out such sampling and testing send to the Proper Officer without

delay the results of such tests for bis approval

Adherenece to the Specification:

THE Developer shall at its own expense produce any evidence that the Proper Officer
may requite in order to verify that it has constructed the Works in accordance with the

Section 38 Works Specification

Arbiiration:

IN the event of any dispute as to the construction of the Works the dispute shall be
referred to an independent expert who shall be a chartered civil engincer to be agreed
between the parties or failing agreement to be appointed by the President for the time
being of the Institution of Civil Engineers and whose decision shall be final and binding
on the parties 1o this Agreement and in this respect this Agreement shall be construed as
a submission to arbitration within the meaning of the Arbitration Act 1996 or any

statutory re~enactment or modification

Transfer of Land:

FOLLOWING the completion of this Agreement the Developer shall without delay

and at its own cost if called upon to do so by the Council execute and complete or

procure the execution and completion by all parties of a transfer with full title guarantee
and at nil censideration to the Council or ils nomines for a consideration of one pound
of the frechold estate in the land comprising the Road (the “Road Land™) and the
Developer shall assist in any application to the Chief Land Registrar both for the noting

of the right granted by this Clause and for the yepistration of the Council with title

absolute in respect of the Road Land

THE Developer shall not without the consent in writing of the Council make a disposal

of the whole or any part of the Road Land to any other person or persons or grant any

rights thereover except a right of way for all purposes in accordance with any plamning

permission granted by the local planning anthority in respect-of the Road Land

L
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Making up of Private Streels:

NOTHING in this Agreement shall prevent or restrict the exercise by the Council of
their powers under Part X1 of the Highways Act 1980 or any other statutory provision
except that this Agreement is infended fo be such an agrecruent as is mentioned in

Section 219 (4) of the said Act

Rights of Third Parties:

FOR the avoidance of doubt it {s agreed and declared that:-

NOTHING in this Agreement shall be construed as expressly providing a right for any
third party within the meaning of the Contracts (Rights of Third Parties) Act 1999; and
NOTHING in this Agreement &3 intended to confer any benefit ony any third party
(whether referred to herein by name class deseription or otherwise) or any right to
enforce a term contained in this Agreement

NOTWITHSTANDING the provisions contained in Clauses 41.1 and 41.2 a party who
is the permitted successor to or an assignee of the rights of a party is deemed to be a
party to this Agreement

THIS Agreement may be rescinded or varied without the consent of or the need to give

any notice to any person tot @ party to it

Agsignment:
THIS Agreement may not be assigned by the Developer without the consent of the

Council which consent shall not be unreasonably withheld
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Part 1 Works

1. All road drainage

2. All other drainage contained within the Road

3. All kerb foundations and where appropriate kerbs including lowering at vehicle
crossings and pram-ranips

4. Carrlageway sub-base; base; and any supporting structures to the same

3. Carmiageway base coutse surfacing where appropriate

. Demareation of sight lines and elearance of vision splays

7. Operational street lighting

Part 2 Works

B All outstanding kerbing not completed in Part 1

g, Pedestrian ways

10, Carriageway surface course

11, Vision splays and verges

12, All outstanding street lighting and street furniture

15. Strect name plates

14.  Road markings and signing

15.  All other works described in the Scction 38 Works Specification and shown in the

THE FIRST SCHEDULE

Dirawing

<19~
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THE SECOND SCHEDULE

Specifications for gs “As built” AueCAD (or DXF or PDF) drawings:-

1. The model units of the drawing must be in accurate O8 national grid co-ordinates {iein
the British National Grid Co-ordinate System).

2 The electronic drawings must only contain the layers/features that show the position of
the new road(s) and propertiss - not additional engineering ttems such as street Hghting/
drainage ete. Additionally, existing map data nmust not be included. Alternatively, all
new Teatures must be collaborated into distinet layers ie drainage as one layet, properties
in one layer, property boundaries in one layer, thus enabling the County Council to turn
the other unwatted layers off.

3. The extent of the AutoCAD (or DXF or PDF) drawings must not be larger than the

actual extent of the features,

4, Any text naust be ina simple Truetype font.
5. The drawing must be in 2D, not a 3D model,

The drawing should be emailed to the Proper Officer in accordance with the provisions

of Clause 18.
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IN WITNESS whereof the parties have executed this document as a Deed the day and year first

hefore written

EXECUTED on behalf of BDW TRADING
LIMITED
by G weaensl.

and T s s B g L E)
s Rlodaal-Svoen

Authorised Signatory <l

Aunthorised Signatory

in exercise of the powers conferred on them

a Power of Attomey dated 21 Jannary 2015

THE COMMON SEAL of WEST SUSSEX. )
COUNTY COUNCIL was hereunto affixed |

in the presence oft

THE COMMON SEAL of NATIONA
HOUSE BUILDING COUNCIL

was hereunto affixed inthe

presence oft

Authorised Signatory
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Sauthampton

2015

Dated Alst Teonueay
7

General Power of Attorney

By

BDW Trading Limited
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IS

N WITNESS whereof BOW Trading Limited has executed and deliverad this its Deed on the day
and year first above written.

Executed as a Deed by
BDW TRADING LIMITED

acting by
the signatories
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From: Lauren Anderson <!
Sent: 24 October 2016 14.06
To: Price, Matthew
Subject: FW: Section 38 Agreement Land East of Roundstone Lane {Pha& 1 Swanbaume
Fark) Apgmeting
Attachments: 116102413304602557 prg; RE: Section 38 Agreement Land East of Roundstone
Lane {Fhase 1 Swanbourne Park) Angmering

Follow Up Elag: , Follow up’
Flag Status: Hagged
Hi Matthew,

Please see balow the surely's authority tO_‘ maksihe ani‘emdman_t!

Kind regards,

From: Road & Sewer Bonds

Sent: Monday 24 Dctober 2016 14:05
To: Lauren Anderson '
Subject: FW: Section 38 Agreement Land East of Roundstone Lane {Phase 1 Swanbouine Park) Angmering

Afternoon

Thank you for vour email. | can confitm that the NHBC has no objections to the manuscript amendment. Please do
not hesitate to contact me if you have any further queries,

Pleaze considar the-environment befare printing thise-mail

Major changes are being made to the Building Regulations in England (1% October 2015) and i Wales (1™ January 2018).
More detatis, incmdmg Transmonai Provisions, can be found in Technical Exira 18 or olick hare.

Sents 24 Qctober 2016 1573 :
To: Road & Sewer Bonds
Subject: Section 38 Agreement Land East of Roundstone Lane (Phase 1 Swanbourne Park) Angmiering

Dear Sirs,

| have attached an email regarding the amendments from HCA with regards to the $38 Agreement Swanbourns Park.

1
ke
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Marissa Massingham

'Fm‘m: Lauten Atiderson <
Sent: 20 Qctober 2016 17
To: Price, Matthew

Subject: RE: Section 38 Agreement Land East of Roundstone Lang (Phase 1 Swanbourne
Park) Angrenng

Hi Maithew,

! can confirm that my client is agreed with the amendments of the s38 agreement. My Client gives authority to change
amendments in- manuscriph ,

Hind regards,

Sent: Thursday W "

To; Lauren Anderson , | :
Subject: RE: Section 38 Agreement Land East of Roundstone Lane (Phase 1 Swanbourne Park) Angmering

Dear Lauren

Further to your e-mail below, | have spaken with my client who is happy to amend the trigger for payment of the
commuted sum from "prior to execution of the Agreement” to "prior {0 issue of the Final Certificate”.

Iiherefore propose fo make the following manuscript anendments {additions in deletions inved] o the
Agresment; . - ‘ :

1. atproviso (a} of clause 18

{(a). the Developer has paid to the Coungil 8l amoun
 EONTNE AVOIDANTCE OF DOUS

- atolause 29:

Qn or before the exesution-of this- Agreement-issue of the Final Cerlilicata the Developer shall pay to the
- Couneil....

Could yc:is, please confirm that the above is acceptable and provide me with authority from vour client and the Suraty
to make the amendment in manuscript?

t ook forward fo hearing from you,

Kind regards
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