Can this be scanned into AB/88/19/PL please.

Thanks

Hi Elaine,

Just to follow up on discussions that have taken place here in respect of this matter.
Here is the advice we obtained from our Legal Officer:

Is it possible to use a condition to require an applicant to enter into a planning obligation or an agreement under
other powers?

A positively worded condition which requires the applicant to enter into a planning obligation under secticn 106 of
the Town and Country Planning Act 1890 or an agreement under other powers, is unlikely to pass the test of
enforceability.

A negatively worded condition limiting the development that can take place until a planning obligation or other
agreement has been entered into is unlikely to be appropriate in the majority of cases. Ensuring that any planning
obligation or other agreement is entered into prior to granting planning permission is the best way to deliver
sufficient certainty for all parties about what is being agreed. It encourages the parties to finalise the planning
obligation or other agreement in a timely manner and is important in the interests of maintaining transparency.
However, in exceptional circumstances a negatively worded condition requiring a planning obligation or other
agreement to be entered into before certain development can commence may be appropriate, where there is
clear evidence that the delivery of the development would otherwise be at serious risk (this may apply in the case
of particularly complex development schemes). In such cases the § tgsts should also be met.
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Where consideration is given to using a negatively worded condition of this sort, it is important that the local
planning authority discusses with the applicant before planning permission is granted the need for a planning
obligation or other agreement and the appropriateness of using a condition. The heads of terms or principal terms
need to be agreed prior to planning permission being granted to ensure that the test of necessity is met and in the
interests of transparency.
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- There is potential to get it wrong e.g. if it was not worded negatively, then it would fail on the enforceability
test. Ifitis required, it should be entered into before permission is granted.

- Section 278 is used where the development will require works to be executed by the LA on the adopted
highway. If the works are not required, then the condition is not required. We need certainty from WSCC
as to whether the works are required or not in order to satisfy the condition tests.

- If WSCC are really unclear as to whether or not works will be required due to factors outside of their control,
then | can understand asking for a s106 planning obligation requiring the applicant to do something in the

event of xyz, however this is most unusual and an exceptional circumstance.

- This is not something I've come across before as usually consultees are able to provide clarity and certainty
on what they require as a result of the development.

Therefore in light of the above, | have been advised by Neil Crowther that our approach should be to minimise the
number of off-site S.106 as much as reasonably possible. Unless there is a very good reason why we should do a
s106 on a specific case, we will use conditions.

Kind regards

Ros

Hi Bos

Glad it all makes sense. In certain droumstances a TRO at 82738 stage can and has in the
past gone wrong so we've streamiined and standardised our approach to negate that risk,
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We also don't now proceed with a TRO unless the developsr has paid upfront for :t, cherwise

weate aut of pocket, WSCC ;:whuy is not to forward fund work because of the ?md ncial ioss to
us of course s0 the 8106 wording ensuras the monsy is paid up front.

Conditions can®t be finandial so there couldnt b
TRO, it could only be writhan into the §278 and
is neaded which isnt always the case.

e & sma E‘\tf“rwarr:j condition requmstém 3
thereforg reliant on the principie that 5 S278

Is the problem the fact th at % ara’s concern that a S106 might be needed simply for a TROT I
can undarstand wanting to avoid that scenario, but generally spaaking there will be Highway
Works required as well, the TRO will usualiy ¢ eiatg. to the Highway Works so a S106 is usually
neaded anyway, ACross 'i“ha county it's bean rare that 3 $108 is drawn up just for a TRO, and
no further clausas or requirgments on the developer from either us or the district invohvad,

Let me know how you gat on with this

Thanks

Llure,

Hi Elaine,

Thank you very much for explaining the process from the WS perspective, that does all make sense to me. | need
to discuss it further our end, as it has been suggested that the planning officers should put a condition on their
application to enter a S278 for a TRO rather than do a S106 for the TRO.

Many thanks

Ros
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Hi Ros
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Good to hear from vou, I'm fine and 1 hope you ar

G
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The TRQO is there ts associated v implementing the TRO ~ such as the
A Q

£ L wit
advert.ﬁ ment of the potential TRO and 5o on - but i will be required becauss the devsloper
neads i in order to impigmeant thair works.

The TRQO doe s ne ed to be part of a S106 agreement, not a S278. The »@c\nmq of the TRO
neads to be d at the planning stage rather than the implementation stage; by

implamer wtatsm H matters such as the requirament for a8 TRO needs to alraady have beean
meat, The point of 'hi‘. S278 is m deiiver the package that was agread upon at planning stage
This pringiple ensures that deveiopers are not in a position, at the $278 Ptamﬂs of arguing
that they wara unaware a TRO would be necassary or causing difficulties in establishing that
a raquirament is there, or the axtant of that requiremaent,

Theare are also instances whereby a TRO is neadad, but a 53278 is not requirad.

A TRO wouldnt b@ paid *Qr from CIL, the paymaent is there Lo recoup specific costs for the
County Council from the day pmeant. I think that the district council who's advisaed vou that

CH could pay for a TRO is Quw by referring to instances whereby a larger highways scheme
being deliverad by the district - such as a town centre regensgration — would require TRO's
and CIL would be used for that, But that's to enable i"i’i.’.‘ie%i‘i": antation f Highway schemes lad
by the district, not to fund a8 TRO that a developer needs in order to make some changses to
the highway for their development

Hopa that helps to understand the TRO mechanisms better, Across the county, with Districts
already with CIL, we still w@k TREOs to be included in S106 agreamaeants.
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Hi Elaine,

Hope you are keeping well in these difficult times.
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| just wanted to double check something with you as | think | may have misunderstood! | may have wrongly
thought that S278’s were only there to cover the highway works to be done/commissioned by the developer and
not for collecting contributions for WSCC Highways to do the work.

| was speaking to Caroline last week about whether TRO’s will now come under CIL or S106 as they are direct site
mitigation but not on-site as is required by our CIL charging schedule. She advised me that they should continue to
be done by S106 contribution. However, officers here think they should be done under S278. Another WSCC
District Council suggested that they should be covered by S106 but could be done under CIL if it is needed because
of a cumulative effect of development in the area but they didn’t mention how 5278 may come into it!

Therefore do you know if a Section 278 Highways agreement can contain a contribution for WSCC to do a Traffic
Regulation Order?

Do you monitor TRQO’s or similar for contributions under S278 for any other councils?
Sorry | am a bit confused, It’s early days of CIL go live at Arun and | am questioning lots of things!
Kind regards

Ros
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recipient (or authorised to receive it for the addressee}, please notify the sender and delete the e-mail immediately; using, copying, or disclosing it to anyone else, is
strictly prohibited and may be unlawful. Any views, opinions or options presented are solely those of the author and do not necessarily represent those of Arun District
Council. The information in this e-mail may be subject to public disclosure under the Freedom of Information Act 2000, therefore we cannot guarantee that we will not
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are checked for viruses, we cannot guarantee this e-mail is virus-free or has not been intercepted or changed and we do not accept liability for any damage caused. Any
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LEGAL DISCLAIMER

This email and any attachments are confidential and intended solely for the persons addressed. If it has come to you
in error please reply to advise us but you should not read it, copy it, show it to anyone else nor make any other use
of its content. West Sussex County Council takes steps to ensure emails and attachments are virus-free but you
should carry out your own checks before opening any attachment.
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